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and formulate some plans of pro-
cedure,

The Chair:
idea.

Senator Redditt: I would like to
make this suggestion; if anybody
will write out any question they
want me to ask for them I will ask
them.

Senator Martin: 1 want to make
this statement in behalf of Mr. Hair;
quite a number of questions were
asked here yvesterday undertaking to
heave this loss that has been sus-
tained on to the county judges and
commissioners courts. That this
morning there have been quite a few
ingstances where it was suggested
that the Highway Department was
responsible for what the county
judges may or may not have done,
or what the commissioners courts
may or may not have done? I don’t
feel like it is right for any depart-
ment of this government here in
this investigation, or at any other
place, to heave all of the blame for
whatever may have happened over
on some other department, and then
have us tn sit here as a State Senate
and say the other department can-
not speak in persen, but through
counsel.

Senator Woodward: Let me make
this statement for myself. 1 want
the record to show as one of the
members of the Senate I am not try-
ing to lay any blame on the commis-
gioners, and if they did the right
thing T am for them.

Senator Pace: 1 make a motion
we recess this hearing until 2 p. m.
next Monday.

The Chair:
questions?

Senator Martin: In the interest
of time if the Highway Department,
if they have any of these contracts
we asked for yesterday, if they will
deliver them to the Secretary of the
Senate I will have access to them
between now and then, and that will
be quite gn advantage.

The Chair: The reporter will
please deliver a copy of that request
from Senator Martin to the Secre-
tary of the Senate, and the Secretary
will transmit It to the Highway De-
partment, and have the matier avail-
able Monday morning.

Senator Martin: Have it avail-
able this afternoon. If it is not
available this afternoon have it here
Monday morning.

I think that is a good

Are there any further

{Whereupon the hearing was agd-
journed until 2 o'clock p. m,, Mon-
day, February 20th, 1933.)

TWENTY-SIXTH DAY.

Senate Chamber,
Austin, Texas,
February 20, 1933.

The Senate met at 10 o’clock a. m,,
pursuant to adjournment, and was
called to order by Lieutenant Gov-
ernor Edgar E. Witt.

The roll was called, a quorum be-
ing present, the following Senators
answering to their names:

Beek. Oneal.
Blackert. Pace.
Collie, Parr.
Cousins. Patton.
DeBerry. Poage.
Duggan. Purl.
Fellbaum. Rawlings.
Holbrook. Redditt.
Hopkins, Regan,
Hornsby. Russek,
Martin. Sanderford.
Moore. Small.
Murphy. Stone,
Neal., Woodruff,

Absent—Excused.
Greer, Woodward,
Woodul.

Prayer by the Chaplain.

Pending the reading of the Jour-
nal of yesterday, the same was dis-
pensed with on maotion of Senator
Stone.

Petitions and Memorials.
(See Appendix.)
Committee Reports.
(Ses Appendix.)
Bills and Resolutions,

By Senator Hopkins:

8. J. R. No. 15, A joint resolution
Proposing an amendment to Article
XI of the Constitution of the State
of Texas by adopting a new section,
to be known as Section 11, and which
shall provide that counties, cities and
towns may by a majority vote of the
qualified voters thereof, at an elec-
tion held for that purpose, adopt
public debt limits in lieu of the ad
valorem tax rate limits now pre-
gcribed for such subdivisions; pro-
viding that the publie debt limits
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herein prescribed shall not apply to
any county indebtedness under au-
thority of Article 3, Section 52, and
Article 11, Section T of this Consti-
tution, or any indebtedness of any
city or town under authority of Ar-
ticle 7, Section 3, or Article 11, Sec-
tion 7 of this Constitution or indebt-
edness payable from sources other
than ad valorem taxes; and providing
for the levy of taxes ad valorem for
payment of indebtedness of such sub-
-divigions and for support and main-
tenance of their local governments;
providing the debt limitations herein
prescribed or voted shall not prevent
the issuance of bonds of any such
county, city or town for the purpose
.of funding or refunding the valid in-
debtedness of such ecounty, city or
town,; fixing the time for the elec-
tion for the adoption or rejection of
said proposed constitutional amend-
ment; making certain provisions for
said election and ballots thereof and
the method thereof; directing the
issuance of the proclamation there-
for; prescribing certain duties of the
Governor of the State and making
appropriation to defray the expense
of said election.

Read and referred to Committee
on Constitutional] Amendments,

By Senator Oneal:

8. J. R. No. 16, A joint resolution
Proposing amendment to Section 1
of Article 8 of the Constitution of
the State of Texas.

Providing that taxation of real
property shall be equal and uniform;
and all property whether owned by
natural persons or corporations,
other than municipal, shall be taxed
in proportion to its value as may be
ascertained as provided by law; that
the Legislature may make reason-
able classification of all property
other than real property for the pur-
pose of taxation; providing that the
taxation of property in any class
shall be equal and uniform; and pro-
viding that the Legislature may im-
pose a poll tax and may impose an
occupation tax on natural persons
and corporaiions other than munici-
pal, doing business in this State;

that it may tax incomes of both nat-

ural persons and corporations, other
than municipal, except that persons
engaged in mechanical and agricul-
tural pursuits shall never hbe re-
quired to pay an occupation tax; ex-
empting two hundred and fifty
($250.00) dollars worth of house-

-

hold and kitchen furniture belong-
ing to each family in this State; and
providing further that the occupa-
tion tax levied by any county, city
or town for any year on persons or
corporations pursuing any profession
or business shall not exceed one-half
of the tax levied by the State for the
same period. ) ‘

Read and referred to Committee
on Constitutional Amendments,

By Senator Small;

S. J. R. No. 17, A joint resolution
Proposing an amendment to Section
9 of Article 8 of the Constitution,
authorizing an additional levy of
taxes by political subdivisions of the
State not to exceed two mills on the
one ($1.00) dollar valuation; calling
and providing for an election for the
purpose of submitting said amend-
ment to the people; providing meang
and manner thereof, and making an
appropriation therefor.

Read and referred to Committee
on Constitutional Amendments.

By Senator Holbrook:

8. B. No. 234, A bill to be entitled
“An Act making an appropriation to
be paid out of the General Revenue
Fund of the State of Texag the sum
of twelve thousand twelve dollars
angd seventy-nine cents ($12,012.79),
not otherwise appropriated, to cover
taxes due by the State of Texas to
Fort Bend County, covering the years
1929 to 1932, inclusive; and declar-
ing an emergency.”

Read and referred to Committee
on Finance.

By Senator Small:

3. B. No. 235, A bill to be entitled
“An Act providing that the BState
Board of Education shall perform
such duties and exercise such author-
ity as is provided by the Constitution
and as is now provided by law in re-
gard to the selection and purchase
of free textbooks, and shall perform
no other duties and exercise no other
authority; providing that the State
Superintendent of Public Instruction
shall hereafter perform all the du-
ties and exercise the authority for-
merly required by law to be per-
formed and exercised by the State
Board of Education, €except these du-
ties specifically enumerated in this
Act; repealing all laws and parts of
laws in conflict with the provisions
of this Act; and declaring an emer-
gency.”
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Read and referred to Committee
on Educational Affairs.

By Sepator Hopkins:

S. B. No. 236, A bill to be entitled
“An Act authorizing savings banks,
banking institutions, trust compa-
nies, insurance companies and build-
ing and loan associations organized
under the laws of this State and any
person acting as executor, adminis-
trator, guardian or trustee to invest
in the bonds, debentures or other ob-
ligations issued by any Federal Home
Loan Bank organized pursuant to an
Act of Congress entitled: 'An Act to
create Federal Home Loan Banks,
to provide for supervision thereof
and other purposes,’ approved July
22, 1932, which Act is known as
the 'Federal Home Loan Bank Act.'”

Read and referred to Committee
on Banks and Banking.

By Senator Hoplins:

S. B. No. 237, A bill to be entitled
“*An Act prohibiting any owner or
person having control of horses,
mules, donkeys, cows, bulls, steers,
hogs, sheep, goats or any other live-
stock from permitting or allowing
the same to traverse or roam at large
upon any designated State highway
of this State unattended, providing
a penalty and declaring an emer-
rency.”

Read and referred to Committee
on State Highways and Motor Traffic.

By Senator Hopkins:

S. B, No. 238, A bill to be entitled
“An Act to provide that no commis-
sioners court or governing body of
any city or town shall make con-
tracts calling for or reguiring the
expenditure or payment of $2,000.00
or more, without first submitting
such proposed contract to competi-
Live bids; requiring that notice of
the time and place such bids will be
received shall be published; prescrib-
ing the time for such publication;
providing for posting of notices
where no newspaper is published;
requiring that certified check for five
per cent of the amount of the bid
shall be reguired to be filed with
each bid; providing that such con-
tract shall be awarded to the lowest
and best responsible bidder, who
shall be required to give bond in the
full amount of the contract price:
providing that where cost of the
proposed improvements is to be paid
by issuance of warrants due in fu-
ture yvears, such notice to bidders

shall distinctly specify the amount of
warrants, proposed maximum inter-
est rate and proposed maximum ma-
turity date; providing that in event
fifty taxpayers of the county, city or
town, file petition for an election to
determine the issuance of bonds in
Heu of the warrants proposed to be
issued, it shall be the duty of the
commissioners court of such county,
or the governing body of such clty
or town, to order an election to de-
termine whether or not bonds shall
be voted and issued in lieu of the
proposed warrants; prescribing the
manner of ordering and holding such
bond election; requiring competitive
bids on all contracts executed by
counties, cities or towns in excess
of $600.00 and less than $2,000.00
to be let on competitive basis; pro-
viding that the provisions hereot
shall not apply to work done under
direct supervision of the commission-
ers court, or the governing body of
any city or town, and paid for by
the day, nor to contracts requiring
professional skill or technical learn-
ing; declaring that contracts made
without complying with the terms
hereof shall be vold and unenforce-
able; providing for the lssuance of
warrants to defray the ordinary
charges or current expenses; author-
izing the issuance of bonds by coun-
ties, cities or towns, for the purpose
of refunding valid outstanding bonds
and coupons due upon such bonded
debt; restricting issuance of funding
bonds by providing that no county,
or city or town, shall have authority
to issue bonds to cancel or retire
any outstanding warrants or securi-
ties, other than bonds and matured
bond coupons, except on following
the procedure prescribed in this Act;
enumerating public securities not af-
fected by the provisions hereof; en-
acting provisions incident and neces-
gsary to the subject and purpose of
this Act, and declaring an emer-
gency."

Read and referred to Committee
on Civil Jurisprudence.

By Senators Murphy and BecKk:

S. B. No. 239, A bill to be entitled
“An Act providing that the State
Board of Control shall furnish pro-
posals to those making application
therefor in all cases where contracts
are to be made; providing for an
annual service charge for placing
the names of prospective bidders on
the State mailing list; allowing said
Board to make a service charge for
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proposals to those who are not or
the mailing list, or to forego such
charges and accept bids and award
contracts where a hardship might
be worked on a particular bidder or
class of bidders; providing that the
amount collected shall be deposited
in the State Treasury in the name o’
the 'State Board of Control Special
Service Account,” and used to defray
all necessary charges and expenses
in connection with the furnishing or
sending out of said proposals, and
declaring an emergency.”

Read and referred to Committee
on State Imstitntions and Depart-
ments.

By Senator Russek:

S. B, No. 240, A bill to be entitled
“An Act amending Article 2558, Re-
viged (Civil Statutes, 1925; and de-
claring an emergency.’” ’

Read and referred f{o Committee
on Banks and Banking.

By Senators DeBerry and Poage:

S. B, No. 241, A bill to be entitled
“An Act to provide for the deposit-
ing with the State Treasurer of ali
fiunds received by or belonging to
State departments, institutions,
schoois, colleges, universities, boards,
bureaus, commissions or other agen-
cies of the State government; pro-
viding for handling of trust funds
ag gpecial funds in the State Treas-
ury where no manner of manage-
ment is provided for; providing for
‘petty cash’ or revolving funds for
emergency needs; prohibiting de-
posits other than with the State
Treasurer; providing for penalties
- for violation of this Ae¢t and fixing
the venune of prosecutions in Travis
County, and declaring an emer-
gency."

Read and referred to Committee
on State Institutions and Depart-
ments,

By Senator Greer:

S. B. No. 242, A bill to be entitled
“An Aect to provide an emergency
appropriation of omne million, five
hundred eighty-two thousand, eight
hundred ninety-one ($1,682,891)
dollars, or as much thereof as may
be necessary, to be used for the pay-
ment of salary aid, high school per
capita aid, industrial aid, tax sup-
plementary aid, high school tuition
aid, transportation aid, consolidation
bonus, repealing all laws in conflict
herewith; and declaring an emer-
gency.”

Read and referred to Committee
on Finance,

By Senator Greer:

S. B, No. 243, A bill to be entitled
“An Act providing that vocational
education shall be a part of the pub-
lic school system of Texas, and that
it shall be the duty of the State
Superintendent of Public Instruction
to act as the administrative officer
of all vocational education taught in
the public schools in the State of
Texas, and making it the duty of
said administrative officer to appoint
or employ such employees in the ad-
minisiration of, vocational education
as may be needed or necessary and
as may be provided for by law, and
declaring an emergency.”

Read and referred to Committee
on Educational Affairs.

By Senator Regan:

S. B. No. 244, A bill to be entitled
“An Act authorizing water improve-
ment districts to borrow money and
create debis and obligations to fully
carry out the purpose of their or-
ganization and to levy and collect
taxes and to fix, levy and collect
charges for the use of water and
power and other services and to
pledge same for the payment of
debts and to provide for the govern-
ment and operation of such districts
and declaring an emergency.”

Read and referred to Committee
on Mining, Irrigation and Drainage.

By Senator Hornsby:

S. B. No. 245, A bill to be entitled
“An Act to designate and fix the
3rd day of November as ‘Father of
Texas Day' in memory of Stephen
F. Austin, the real and true Father
of Texas.”

Read and referred to Committee
on State Affairs.

By Senators Small and Parr:

S. B. No. 246, A bill to be entitled
“An Act to amend Article 5368, Re-
vised Civil Statutes of Texas of 1925,
50 as to constitute the owner of the
soil the agent of the State to insti-
tute and prosecute in his own name
any suit or suits to set aside for
fraud or other illegality or invalid-
ity any sale or lease to any person,
firm or corporation of the oil, gas or
other minerals, on or under any such
land, and to validate all suits, here-
tofore brought, for such purposes by
the owner of the soil and authorize
the continued prosecution to final
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judgment of any such suits in the
name of said owner and to make the
said judgments rendered in said
causes binding upon the State, and
declaring an emergancy.”

Read and referred to Committee
on Civil Jurisprudence.

By Senators Neal, Beck, Redditt,
Parr, Russek, Moore:

8. B. No. 247, A hill to be entitled
“An Act creating a physical restora-
tion service for crippled children in
the Vocational Rehabilitation Divi-
sion of the State Department of Edu-
tion; providing for the powers and
duties of said service; granting unto
said service power to establish diag-
nostic clinics and to designate hos-
pitals for the care, treatment and
hospitalization of erippled children;
and to pay the costs thereof in cases
of indigent children; designating the
county judge as the agency to deter-
mine and certify who are indigent
children, and to make the necessary
appropriation for carrying out the
provisions of this Act; and declaring
an emergency.’”’

Read and referred to Committee
cn Educational Affairs.

Senators Excused.

The following Senators were ex-
cused for the day:

Senator QGreer, illmess, on motion
of Senator Poage.

Senator Woodul, important busi-
nesg, on motion of Senator Redditt.

Senator Woodward, important bus-
iness, on motion of Senator Small.

S. C. R. No. 18,

Senator Fellbaum sent up the fol-
lowing resclution:

Whereas, As a result of our recent
overwhelming National Democratic
victory, our President-elect, the Hon-
orable Franklin D. Roosevelt,
soor announce the personnel of his
cabinet; and,

Whereas, It is the sense of this
body that it would be exceedingly
befitting that at least one woman
should be chosen as a member there-
of; and,

Whereas, No woman in America
has rendered greater service to our
party or contributed in greater meas-
ure to our recent National victory
than Governor Nellie Tayloe Ross;
now therefore, be it

Resolved, That the Senate of the
Legislature of Texas, the House of

will

Representatives concurring, do here-

by express the hope that our Presi-

dent-elect will give the name and

merits of Governor Ross due consid-

eration in the determination of the

members of his cabinet.
FELLBAUM,
NEAL.

The resclution was read.

By unanimous consent, the rule re-
quiring resolutions to be referred
was suspended.

The resclution was adopted.

Message From the Governor,

To the Forty-third Legislature:

Gentlemen: 1 am informed by
the State Treasurer and I have re-
ceived like information from other
reliable sources that the State Treas-
urer has on deposit with the Security
Trust Company as a State depository
One Million ¥our Hundred Ninety-
six Thousand Eight Hundred Seven-
ty-four Dollars ($1,496,874.00). I
am further informed that as security
for said deposit the said Security
Trust Company has on deposit with
the State Treasurer various county,
city and irrigation and other district
bonds as well as joint stock land bank
bond in the total sum of One Mil-
lion Seven Hundred Twenty Thou-
sand Six Hundred Thirteen Dollars
{$1,720,613.00). I am further in-
formed that the real value of the
above security is not in excess of an
average of forty cents on the dollar,
and perhaps less than that sum.

If my information is correct, then
there is an impairment in security
for the State deposits of some Eight
Hundred Eight Thousand Six Hun-
dred Twenty-nine Dollars (%808,-
629.00), and as the Security Trust
Company is now in liquidation, the
State would probably lose anywhere
from Eight Hundred Thousand to
One Million Dollars.

I am also informed that although
these funds are subject to check un-
der the State Depository Law, the
Security Trust Company is claiming
an agreement with the State Treas-
irer to withhold issuing any checks
against said fund.

I call these matters to your atten-
tion as they affect the tax rate and
the prompt payment of State war-
rants and I deem it my duty to ad-
vise you of conditions so that you
may take such action as to you may
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seem best for the protection of the
funds of the State.
Respectfully submitted,
MIRIAM A. FERGUSON,
Governor of Texas.

Read and referred to Committee
on State Affairs.

House Bill No. 2Z63.

The Chair laid before the Senate,
by unanimous consent, the following
bill:

By Mr. Engelhard and Mr. Scott:

H. B. No. 263, A bill to be entitled
“An Act amending Section 7-j, of
Chapter 13, Acts of the Third Called
Segsion, Forty-second Legislature
(relating to appropriations of moneys
to County and Road District High-
way Fund), and declaring an emer-
gency.”

The bill was read second time and
passed to third reading.

On motion of Senator Poage, the
constitutional rule requiring bills to
be read on three several days was
suspended and H. B. No. 263 was
put on its third reading and final
passage, by the following vote:

Yeas—28.
Beck. Oneal.
Blackert. Pace.
Collie. Parr.
Cousins, Patton.
DeBerry. Poage,
Duggan. Purl.
Fellbanm. Rawlings.
Holbrook. Redditt.
Hopkins. Regan.
Hornsby. Russek.
Martin, Sanderford.
Moore. Small.
Murphy. Stone.
Neal. Woodruf.

Abgent—Excused.

Greer. Woodward.
Woodul,

Read third time and finally passed
by the following vote:

Yeas—28,
Beck, Holbrook.
Blackert. Hopkins.
Cotlie. Hornsby.
Cousins. Martin.
DeBerry, Moore,
Duggan. Murphy.
Fellbaum. Neal.
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Queal. Redditt.
Pace, Regan.
Parr. Russek.
Patton. Sanderford.
Poage. Small.
Purl. Stone.
Rawlings. Woodruff.

Absent—Excused.
Greer, Woodward.
Woodul.

Senate Bill No. 129.

On motion of Senator DeBerry,
8. B. No, 129, on the same subject
as H, B. No. 263, was laid on the
table, subject to call.

Senate Joint Resolution No. 1.

The Chair laid before the Senate
on its second reading the following
resolution:

By Senator Oneal and Duggan:

5. J. R. No. 1, Proposing an
amendment to Section 9 of Article
8 of the Constitution of the State of
Texas.

Providing that for all years after
1934 the State tax on property, ex-
clusive of the tax necessary to pay
the public debt and the taxes pro-
vided for the benefit of public free
schools, and of taxes for the Com-
federate Pension, shall never exceed
fifteen cents on the one hundred
dollar valuation, and providing for
municipal taxation as is now pro-
vided in Section 9 of Article 8, of
the Congtitution of the State of
Texas.

Read second time,

Senator Hopkins sent up the fol-
lowing amendment:

Amend S. J. R. No. 1 by striking
out all of lines 39 to 51 inclusive
on page 1.

HOPKINS,

The amendment was read.

Senator Oneal asked unanimous
consent to lay the resolution on the
table subjeet to call.

Objection was heard,

On motion of Senator Hopkins, the
resolution was re-committed to the
Committee on Constitutional Amend-
ments.

Senate Joint Resolution No, 2.

The Chair laid before the Senate
on its second reading the following
resolution:
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By Senators Purl, Collis, Moore,
DeBerry, Beck, Woodward, Rawlings,
Poage, Greer, Oneal, Hornsby, Neal,
Small, Russek, Hopkins, Stone, Fell-
baum, Regan, Redditt, Holbrook,
Murphy, Sanderford, Patton, Pace,
Duggan, Blackert and Woodruiff:

8. J. R. No. 2, A joint resolution
Propoesing an amendment to the Con-
stitution of the State of Texas by
adding to Article XVI another sec-
tion, Section 61, abolishing the fee
system of compensating State, dis-
trict, county and precinct officers,
and providing for the payment of sal-
aries to said officers except public
weighers, notaries public and county
SuUrveyors,

Read second time and passed to
engrossment by the following vote:

Yeas—28.
Beck. Oneal.
Blackert. Pace.
Collie. Parr.
Cousins. Patton.
DeBerry. Poage.
Duggan. Purl.
Fellbaum. Rawlings.
Holbrook. Redditt.
Hophkins. Regan.
Hornsby. Russek,
Martin, Sanderford.
Moore. Small.
Murphy. Stone.
Neal. Woodruff,

Absent—Excused.

Greer. Woodward.
Woodul.

Patton. Ruasek,
Poage. Sanderford.
Purl. Small,
Rawlings. Stone,
Redditt. Woodruff,
Regan,
Nays—1.

Hopkins.

Absent—Excused.
Greer. Woodward.
Woodul.

Senate Bill No. 107.

The Chair laid before the Senate
on its second reading the following
bill:

By Senator DeBerry:

8. B. No. 107, A bill to be entitled
“An Act amending Chapter 91, Acts
First Called Session, Fortieth Legis-
lature, as amended by Chapter 77,
Acts First Called Session, Forty-
first Legislature, as amended by
Chapter 164, Acts Regular Session
Forty-second Legislature and declar-
ing an emergency.”

The committee report was adopted.

The bill was read second time and
passed to engrossment.

On motion of Senator DeBerry the
constitutional rule requiring bills to
be read on three several days was
suspended and S. B. No. 107 was put
on its third reading and final passage
by the following vote:

Senate Joint Resolution No. 11,

The Chair laid before the Senate
on its second reading the following
resolution:

S. J. R. No. 11, A joint resplution
Proposing an amendment to the
Constitution of Texas, by amending
Article IV, Section 26, changing the
manner of appointment of notaries
public.

Read second time and passed to

engrossment by the following vote:
Yoas—27.

Beck. Hornsby.

Blackert. Martin.

Collie. Moore.

Cousins. Murphy.

DeBerry. Neal. )

Duggan. Oneal.

Fellbaum. Pace.

Holbrook. Parr.

Yeas—28.

Beck. Oneal.
Blackert. Pace.
Collie. Parr.
Cousins. Patton.
DeBerry, Poage.
Duggan. Purl,
Fellbaum. Rawlings.
Holbrook. Redditt.
Hopkins, Regan.
Hornsby. Hussek.
Martin. Sanderford.

| Moore. Small.
Murphy. Stone.

‘ Neal. Woodruff.

Greer,
: Woodul.

Absgent-—Excused.

Woodward.

Read third time and finally passed
by the following vote:
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Yeas—28.
Beck. Oneal,
Blackert. Pace.
Collie. Parr.
Cousins. Patton.
DeBerry. Poage.
Duggan. Purl.
Fellbaum, Rawlings.
Holbrook. Redditt,
Hopkins. Regan.,
Hornsby. Russek.
Martin, Sanderford.
Moore. Small.
Murphy. Stone.
Neal. Woodruff,

Absent—Excused.

Greer. Woodward.
Woodul.

Message From the House,

Hall of the House of Representatives,
Austin, Texas, Feb, 20, 1933.
Hon. Edgar E. Witt, President of the

Senate.

Sir: T am directed by the House
to inform the Senate that the House
has concurred in Senate amendments
to H. C. R. No. 22 by a viva voce
vote.

The House has passed the follow-
ing bill and resolutions:

H. B. No. 6, A bill to be entitled
“An Act to regulate the granting of
pipeline right-of-way easements, and
the terms thereof and the rates to
be charged therefor, across public
lands of Texas; providing for the dis-
position of proceeds received from
such easements, etc., and declaring
an amergency.”

H. C. R. No. 5, A concurrent reso-
lution granting permission te J. D.
Davis to sue the State for personal
injuries.

8. C. R. No. 17, A concurrent reso-
lution designating an officlal band
to accompany the All-Texas special
train to Washington to attend the
Democratic inaugural ceremonies.

Respectfully submitted,
LOUISE SNOW PHINNEY,
Chief Clerk, House of Representatives,

Senate Bill No. 82, .

The Chair laid before the Senate
on its second reading the following
bill:

By Senators Beck, Purl, Moore,
DeBerry and Hornsby:

S. B. No. 82, A bill to be entitled
“An Act amending Article 348 of

!
L4

the Code of Criminal Procedure, re-

lating to summoning a grand jury;

and declaring an emergency.'”
Read second time.

Senator Martin sent up the follow-
ing amendment:

Amend 8. B. No. 82 by adding
atte_r the words “Jury Commission”
in line 18 the words “‘selected by the
court” and substituting the words
“which Commission” for the word
“who’ in line 18.

MARTIN,
Read and adopted.

The bill as amended was pasgsed
to engrossment,

On motion of Senator Purl the eon-
stitutional rule requiring bills to be
read on three several days was sus-
pended and 8. B. No. 82 was put on
its third reading and final passage
by the following vote:

Yeans— 28,
Beck. Oneal,
Blackert, Pace,
Collie. Parr.
Cousins. Patton.
DeBerry, Poage,
Duggan. Purl.
Fellbaum, Rawlings.
Holbrook. Redditt.
Hopkins. Regan.
Hornsby. Russek.
Martin. Sanderford.
Moore. Small.
Murphy. Stone.
Neal. Woodruftf.

Absent—Excused.

Greer. Woodward.
Woodul.

Read third time and finally passed
by the following vote:

Yeas-—28.
Beck. Oneal.
Blackert, Pace.
Collie. Parr.
Cousins. Patton.
DeBerry. Poage.
Duggan. Purl.
Fellbaum. Rawlings.
Holbrook. Redditt.
Hopkins. Regan.
Hornsby. Russek.
Martin. Sanderford.
Moore. Small.
Murphy. Stone.
Neal, Woodruff,



370 SENATE JOURNAL.

Ahsent—Excused. Senate Bill No. 189,
Greer. VWoodward. The Chair laid before the Senate
Woodul. on its second reading the following

Senate Bill No. 37.

The Chair laid hefore the Senate
on its second reading the following
bill:

By Senator Moore:

S. B. No. 37, A bill to be entitled
““An Act prohibiting any judge or
officer of an election from betting
or wagering on the election or
nomination of any person; prohibit-
ing betting or wagering on the num-
ber of votes polled or cast, or to be
polled or cast in the precinct or vot-
ing box in which any officer is serv-
ing in certain cases; prescribing of-
fenses and punishment; and declar-
ing an emergency.”

Read second time.

On motion of Senator Moore, the
bill was laid on the table subject to
call.

Senate Simple Resolution No. 48.

The Chair laid before the Senate
by unanimous consent:

8. §. R. No. 48, Providing for cre-
ation of a Senate Committee on
Game and Fish.

By unanimous consent the rule re-
quiring committee reports to lie over
one day was suspended.

The resolution was read.

Senator Small received unanimous
consent to enlarge the committee
membership from five to seven.

The resolution as amended was
adopted by the following vote:

Yeas—30.
Beck. Oneal.
Blackert. Pace.
Collie. Parr.
Cousins. Patton.
Deiserry, Poage.
Duggan. Purl.
Fellbaum. Rawlings.
Greer, Redditt.
Helbrook. Regan,
Hopkins. Russek.
Hornsby. Sanderford.
Martin, Small.
Moore. Stone.
Murphy. Woodruff.
Neal. Woodward.

Absent—Excused.
‘Woodul.

bill:

By Senator Parr:

§. B. No. 189, A bill to be entitled
““An Act making an emergency ap-
propriation out of the General Rev-
enue of the State for the purpose of
conducting a poison bait spray cam-
paign in the lower Rio Grande Valley
to control and eradicate and prevent
the spread to other parts of the State
of the Mexican Fruit Fly and to meet
the emergency appropriation for this
campaign made by the United States
government conrtingent upon the
State of Texas doing its share in the
bait spray campaign and to insure
the continuance of the interstate
trade relations now enjoyed by
Texas.”

Read second time.

On motion of Senator Parr, the
bill was laid on the table subject to
call.

Senate Bill No. 191.

The Chair laid before the Senate
on its second reading the following
bill:

By Senator Neal:

S. B. No. 191, A bill to be entitled
“An Act authorizing school trustees
to issue interest-bearing warrants in
payment of salaries of employees;
specifying that the rate of interest
shall not exceed six per cent per an-
num; limiting the amount of war-
rants to be issued; providing for
official notice of the issuance of such
warrants and for official notice when
these warrants can be cashed; giv-
ing such warrants preference over
ones issued for purposes other than
payment of salaries; and declaring
an emergency.”

The bill was read second time and
passed to engrossment,

The motion of Senator Neal to
suspend the constituticnal rule re-
gquiring bills to be read on three
several days was lost by the follow-
ing vote:

Yeas—18,
Beck. Pace.
Blackert. Parr.
Duggan. Rawlings.
Fellbaum, Redditt.
Hornsby. Regan.
Neal. Sanderford.
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Small. Woodruff.
Stone. Woodward.
Nays—-38.

Collie. Moora.
Cousins. Murphy.
DeBerry, Poage.
Holbrook. Purl.
Martin.

Absent. -
Greer. . Patton,
Hopkins. Russek,
Oneal.

Absent—Excused.

Woodul.

(Four-fifths vote required.)
Senate Bill No. 37.

Senator Moore called up from the
table 8. B. No. 37,

Senator Martin sent up the follow-
ing amendments:

Amend S. B, No. 37 by adding a-
the end of line 16 the following
words “to any office.”

MARTIN.

Read and adopted.

Amend S. B. No. 37, by adding
after the word “years” line 21 the
following “for any offense enumer-
ated in this Act a conviction may be
had upon the unsupported evidence
of an accomplice or participant.”

MARTIN,

Read and adopted.

The hill as amended was passed
{o engrossment. .

On motion of Senator Moore the
constitutional rule requiring bills to
be read on three several days was
suspended and S. B. No. 37 was put
on itg third reading and final pas-
sage, by the following vote:

Yeas—30,
Reck. Oneal.
Blackert. Pace.
Collie. Parr.
Cousinsg. Patton.
DeBerry. Poage.
Duggan. Purl.
Fellbaum. Rawlings.
Greer, Redditt.
Holbrook. Regan.
Hopkins. Russek.
Hornshby. Sanderford.
Martin, Small.
Moore. Stone.
Murphy. Woodruff.
Neal. Woodward.

Absent—Ezxcused.
Woodul.

Read third time apnd finally passed
by the following vote:

Yeas—30.
Beck. Oneal.
Blackert. Pace.
Collie. Parr,
Cousins. Patton.
DeBerry. Poage.
Duggan. Purl.
Fellbaum, Rawlings.
Greer. Redditt.
Holbrook. Kegan.
Hopkins. Russek.
Hornsbhy. Sanderford.
Martin. Small.
Moore, Stone.
Murphy. Woodruff.
Neal. Woodward.

Absent—Excused.
Woodul.
Motion to Refer.

On motion of Senator Parr, S. B.
No. 189 was referred to the Com-
mittee on Finance,

Senate Bill No,. 151.

The Chair laid before the Senate
on its second reading the following
hill:

By Senator Redditt:

8. B. No. 151, A bill to be entitled
“An Act to make the ecivil judiciary
system of the State more fully self-
sustaining, by providing for the col-
lection of certain additional fees for
the filing of original petitions in all
civil suitg filed in the District Courts,
ete., and declaring an emergency.”

Read second time.

On motion of Senator Rawlings, -
the bill was laid on the table sub-
jeet to call.

Bills Signed,

The Chair, Lieutenant Governor
Edgar E, Witt, gave notice of sign-
ing, and did sign, in the presence
of the Senate, after their captions

had been read, the following bills
and resolutions:

H. B. No. 98. H. C. R. No. 30.
H. B. No. 222. H. C. R. No. 29.
H. B. No. 121, H. C. R. No. 28.
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House Bills Referred.

H. B. No. 6 read and referred to
Committce on Publie Lands and Land
Office.

H. C. R. No. 5, read and referred
to Committee on Civil Jurisprudence.

Free Conference Report Adopted.

The Chsair laid before the Senate,
by unanimous consent, the Free
Conference Committee report on:

H. C. R, No. 9, Relating to joint
rules.

The report was adopted by the
following vote:

Yeas—24.
Beck. Neal.
Blackert. Pace.
Collie. Parr,
Cousins, Patton.
Duggan. Redditt.
Fellbaum., Regan.
Greer. Russek.
Holbrook. Sanderford.
Hopkins, Small,
Hornsby. Stone.
Martin. Woodruff.
Murphy. Woodward.

Nays—6.
DeBerry. Poage,
Moaore. Purl.
Oneal. Rawlings.
i Absent—Excused.
Woodul.

Committee Appointed.

The Chair anncounced the appoint-
ment of the following committee
relative to the Texas-Oklahoma
boundary settlement:

Senate members under 8. C. R. No.
1¢:

Senators Small and Woodward.

Committee Instructed to Report,

Senator Wcoodward moved that
the Committee on Governor's Nomi-
nations be instructed to report on
the nomination of Mr. F. L. Denison
by Wednesday morning at 10 o'clock.

Scnator Sanderford moved as a
substitute that the committee report
by Thursday morning at 10 o’clock.

Senator Woodward accepted the
substitute motion and the substitute
motion was adopted.

Adjournment.

On motjon of Senator DeBerry the
Sepate, at 12:27 o’clock p. m., ad-
journed until 10 o'clock tomorrow
morning,

APPENDIX,
Petitions and Memorials.

Austin, Texas, Feb, 17, 1933.
Hon. Edgar E. Witt, Lieutenant Gov.;
Hon. Bob Barker, Secretary, and
Members of the Texas Senate.
Austin, Texas,

We wish to express to you our
sincere appreciation for your expres-
sion of sympathy to us, in this bour
of deepest sorrow, upon the death of
our mother, Mrs. M. L. DeBerry.

Our mother was true to herself,
her family, her government, and her
God. Many of you she knew person-
ally; in each of you she had an in-
dividual and collective interest; she
understood, appreciated and loved
you,

Your flowers were typical of our
mother as she was the sweetest flow-
er of them all. Your words of sym-
pathy, your expressions of friendship
have been and will continue to be a
great comfort to us.

Her Sons and Daughter.

Committee on Enrolled Bills.

Committee Room,
Austin, Texas, Feb. 17, 1933.
Hon. Edgar E. Witt, President of the

Senate,

Sir: We, your Committee on En-
rolled Bills, have had 8. C. R. No. 10,
carefully examined and compared
and find same correctly enrolled.

GREER, Chairman.

Committee Reports.

Committee Room,
Austin, Texas, Feb. 15, 1933.
Hon. Edgar E. Witt, President of the

Senate.

Sir: We, your Committee on State
Highways and Motor Traffie, to
whom was referred

H. B. No. 156 (Chauffeur’s licenses
of truck drivers).

Have had the same under consid-
eration, and I am instructed to re-
port it back to the Senate with the
recommMendation that it do pass with
committee amendments and be print-
ed.

RAWLINGS, Chairman.

Committee Amendment No. 1.

Amend H. B. No. 15 by adding a
comma and the words “and it is so
enacted’” at the end of the emergency
clause.
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Commitiee Amendment No. 2.

Amend H. B. No. 15 by striking
out the word ‘‘driver's” in Section
2 thereof, and inserting in lieu there-
of the word “chauffeur’s.”

Comimittee Amendment No. 3.

Amend H. B. No. 15 by striking
out the last paragraph of Seection 1,
and inserting in lieu thereof the fol-
lowing:

“Except as otherwise provided
herein, it shall be unlawful for any
person to operate or permit to be
operated any commercial motor ve-
hicle for hire or lease upon the high-
ways of thig State without first hav-
ing obtained a chauffeur’s license as
provided in Article 6687 of the Re-
vised Civil Statutes of Texas, 1925;
and provided, further, however, the
driver or operator of such vehicle
who has secured a driver's license
under the provisions of any other
statute of this State, shall not be
required to secure the chauffeur’'s
license-under Article 6687 of the Re-
vised Civil Statutes of Texas, 1925.”

Committee Room,
Austin, Texas, Feb. 15, 1933.
Hon. Edgar E. Witt, Pregident of the
Senate.
Sir: We, your Committee on Rules,
to whom was referred 5. R. No. 48,
Have had the same under consid-
eration, and I am instructed to re-
port it back to the Senate with the
recommendation that it do pass.
HORNSBY, Chairman.

RULING AND BRIEFS ON POWER
OF GOVERNOR TO RE-SUB-
MIT NOMINATIONS.

Point of Order
As to Right of Governor to Re-nom-
inate a Person Previously
Rejected,

Senator Woodward raised the point
of order that Mr. Frank L. Denison
heretofore appointed by the Gover-
nor on February 1st to be a member
of the State Highway Commission,
having been rejected by the Senate
on February 8th and more than two
days having elapsed since the final
action in refusing to confirm said
appointment, the Governor is with-
out power to re-submit his name to
the Senate for further action on the
subdequent appointment and that the

Committee on Governor's Nomina-
tions, nor the Senate, would have
jurisdiction to consider the appoint-
ment and would be without power
to confirm him at this time. No
member, within the time allowed,
having made any motion to recon-
sider the vote by which Mr. Denison
failed of confirmation, no such mo-
tion can now be made, and the Gov-
ernor is without power to abrogate
the rule of the Senate which fixes
the time for reconsideration by send-
ing up the name of the same person
after he was once rejected and the
rejection not reconsidered, or set
aside.

Ruling,.

The case of United States vs., Smith
(286 U. 8. 6) is not in point for the
reason that same is determined sole-
ly by the conduct of the Senate of
the United States under its rules,
and further for the reason that it
deals with a confirmation and not a
rejection.

As to the precedent for the right
to re-nominate previously rejeeted
persons by the President of the
United States (there being no con-
stitutional prohibition as to such
re-nominations) may be cited:

(1) Action of Andrew Jackson,
President of the United States, in the
Session of Congress of 1833, at
which time the name of Hon. H. D.
Gilpin, Jno. T. Sullivan, Peter Wa-
ger and Hugh McEldery were nom-
inated by him and sent to the Sen-
ate for confirmation as Directors of .
the Bank of the United States. The
Senate rejecting the confirmation of
these four men, the names were sent
back a second time during the same
session by the President, together
with 2 message from him stating the
reason for the return of such names.
Reference: Benton’s 30 Year's View,
Yol. 1, pages 385-392.

(2} The submission by Presi-
dent John Tyler on March 2, 1843, of
the name of Caleb Cushing for Sec-
retary of the Treasury, the rejection
of such nomination on the same day,
its return to the Senate by the Pres-
ident a second time on the same day,
a second rejection and a re-submis-
sion of the same name on the same
day for the same place, and a third
rejection thereof. Reference: Senate
Executive Journal, Vol. 6, pages 176-
191.

{3) The submission by Calvin
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Coolidge on March 5, 1925, of the
name of Charles Beecher Warren,
for confirmation as Attorney General
of the United States, its rejection
by the Senate on March 10, 1925,
and its re-submission by the Presi-
dent for the same place on March
12, 1925, and its second rejection
on March 26, 1925. Reference: Con-
gresstonal Record, Vol. 67, page 228,

(4) Nominations made to the Sen-
ate by the Presidents Harding and
Coolidge as set out in Willoughby on
the Constitution of the United States,
Vol. 3, pages 1508-1509, pertaining
to the appointment of Walter L.
Cohen for Collector of Customs at
New Orleans in 1922,

In the committee report on the
bank directors re-nominated by Pres-
ident Jackson, the committee ex-
pressed its disapproval of the general
policy of making re-nomipations but
admitted the right ot the President
to do 80.

The provision of our Constitution
that in event of rejection by the Sen-
ate of a nomination the Governor
shall *“without delay make further
nominations' is the only language
that can be contended as sustaining
the point of order. The Chair thinks
that this provision when considered
in connection with the subsequent
provision of said section to the effect
that *“should there be no confirma-
tion during a session of the Senate
the Governor shall not thereefter
appoint any person to fill such va-
cancy who has been rejected by the
Senate,”’ that the use of the term
“further nominations” is not con-
clusive that same was intended to
deny to the Governor the right to
reappoint during the session a per-
son who had been rejected, and that
the only certain denial to him was
the right to reappoint a rejected per-
son after the ending of the sessjon
of the Senate, which had rejected
such nomination.

And still more difficulty is pre-
gented in concluding that the use of
the words ‘further nominations,”
means ‘‘other’” nominations when it
would have been just as easy for
the authors of said section to have
used the word “other” if that had
been meant; and still additional dif-
ficulty is found in believing that by
the use of the word ‘“further’’ that
it was intended to deny the Gover-
nor the right to re-nominate the
same person when reference is made

to the provisions in the previous Con-
stitutions of Texas dealing with the
matter of filling vacancies by the
Governor, in every one of which
Constitutions it was definitely pro-
vided that the Governor could not
re-nominate to the gsame session per-
sons who had been rejected. We
must believe that in the preparation
of the section of our present Consti-
tution relied upon, the framers of
saine had before them the previous
Constitutions of Texas and had some
reason for not carrying forward into
the present Constitution the lan-
guage of same; which if it had been
brought forward would have been
plainly and unequivocally determina-
tive of the guestion in keeping with
the contention now being made in
support of the point or order.

(See exhibit for previous Consti-
tutions.)

The Chair thinks that Senate Rule
No. 52, and the constitutional provi-
sion authorizing the same, if having
any application to the gquestion,
would only apply to the question of
the consideration by the Senate of
the appointee involved and not to the
right of the Governor to make the
same.

The wisdom or folly of permitting
the Governor to re-nominate a person,
after a previous nomination has been
rejected, is not involved in the ques-
tion, The sole guestion is whether
or not the Governor has the legal
right so to do. The question pre-
sented is neither one of policy (mor
of politics) but is wholly a judicial
one. Unless, the Governor is pro-
hibited by the Constitution or stat-
utes from making such re-nomina-
tion he is, of course, entitled so to
do.

The Chair overrules the point of
order and refers the communication
of the Governor making a second
nomination of Frank L. Denison to
the Committee on the Governor’s
Nominations.

EDGAR E. WITT,
Lieutenant Governor of Texas,

Senate Rule 532—Reconsideration.

After a question shall have been
decided, either in the affirmative or
negative, apy member voting with
the prevailing side may, on the same
day in which the vote was taken, or
within the next succeeding day of
actual session, move the reconsidera-
tion thereof, When a bill, resolu-



SENATE JOURNAL.

875

tion, report, amendment, order or
message upon whiech a vote was
taken shall have gone out of the pos-
session of the Senate and have been
communicated to the House of Rep-
resentatives, the motion to recon-
sider shall be accompanied by a mo-
tion to request the House to return
same, which last motion shall be
acted upon, and if determined in the
negative shall be a final disposition
of the motion toe reconsider.

[The motion to reconsider may be
made on the next business day.

Where the next day there was no
quorum, Senator Bailey (presiding)
ruled that the motion to reconsider
could be made the next day business
was actually transacted. (35th Reg.)

The motion to reconsider (and to
reconsider and spread on the Jour-
nal) must be made before the bill
or resolution has advanced to a new
stage of consideration; e. g., to an-
other reading.

Senator Parr moved to reconsider
and spread the motion on the Jour-
nal, the vote by which the 75e sul-
phur tax amendment was adopted.

Senator Pollard raised the point
of order that it would first be hec-
essary to reconsider the vote by
which the bill was engrossed.

The Chair, Lieutenant Governor
BEdgar E. Witt, sustained the point
of order. (42nd Reg.)

Reconsideration.—Where the yeas
and nays have not been ordered re-
corded in the Journal, any member,
irrespective of whether he voted
with the prevailing side or not, may
make the motion to reconsider (V,
5611-6613, 5689); bdut a member
who was absent or whe was paired
in favor of the majority contention,
and did not vote, may not make the
motion (V, 5614, 5619).

While the motion to reconsider has
high privilege for eniry, it may not
be considered while another guestion
is before the Senate (V, 5673, 5676).
When it -relates to a bill belonging
to a particular class of business, con-
sideration of the motion is in order
only when that class of business is
in order (V, 5677-5681).

‘Wher a motion is made to recon-
sider the vote on a bill which has
gone to the House, 'a motion to re-
call the bill is privileged (V, 5669-
56T1),

The motion to reconsider is
adopted by a majority vote, even
wheh the vote reconsidered requires

two-thirds for affirmative
(II, 1656; V, b617, 5618).

The vote by which the previous
guestion was ordered can only be
reconsidered omne time (V, 5655},
and, as previously stated, the motion
to reconsider cannot be applied to
a vote by which the previous gques-
tion was ordered after the previous
question has been partially executed
(V, 5653, 5654).

A motion to reconsider cannot be
applied to a negative vote on ad-
journment, for recess, or suspension
of the rules (V, 5625, 5645, 5646).

A motion to reconsider having pre-
vailed and the vote again taken on
the proposition, another motion to -
reconsider is not in order unless the -
nature of the proposition has been
changed by amendments (V, 5685-
5688).

The effect of a motion to recon-
gider is to suspend the original prop-
osition, or, in other words, to hold
the matter in abeyance pending the
further pleasure of the Senate. How-
ever, should the Legislature adjourn
finally, leaving undisposed of a mo-
tion to reconsgider, and the bill, by
oversight, should be enrolled, prop-
erly signed by the presiding officers
of the two Houses, and approved by
the Governor, it would undoubtedly
become a law, although a motion to
reconsider the vote by which it was
finally passed remained undisposed
of (V, 5704).

When a motion to reconsider is
carried, the question immediately re-
curs on the proposition reconsidered,
and when a vote adopting an amend-
ment is reconsidered the amendment
simply becomes the pending amend-
ment (V, 5703, 5704).

A motion to reconsider is debat-
able unlesg the proposition upon
which the motion to reconsider is
made is not debatable (V, 5694-
5699).

Although a bill may have gone to
the other House or to the Governor
or the Senate has informed the
House that it has agreed to the
House amendments to a Senate bill,
the motion to reconsider may be
made if made within the time pre-
scribed by the rules (V, 6666-5668,
5672).

For Practice of Reconsideration
and Table, see Hinds' Precedents,
Vol. 5, Sec. 5637. Development of
Sec., 5634-5639.]

action

’
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Exhibit. of the Legislature, shall be made by
“Constitution of the Republic of the Governor during the first ten
Texas.” days of its session; and should any
. such nomination be rejected, the
Article VI same person shall not again be nomi-
Section 6. The President shall|nated during the session to fill the

have power to fill all vacancies that
may happen during the recess of the
Senate; * * * and should the Senate
reject the same, the President shall
not re-nominate the same individual
to the same office.

“Constitution of the State of
Texas, 1845.”

Article V.

Section 20. Ncminations te fill
all vacancies that may have occurred
during the recess shall be made to
the Senate during the first ten days
of its session. And should any nom-
ination so made be rejected the same
individual shall not again be nomi-
nated during the session to fill the
same office * * *,

‘“‘Constitution of the State of
Texas, 1861."”

Article V.

Section 20. Nominations to fill
vacancies that may have occurred
during the recess shall be made to
the Senate during the first ten days
of its session, And should any nomi-
nation so made be rejected, the same
individual sball not again be nomi-
nated during the session to fill the
same office., * * »

““Constitution of the BState of
Texas of 1866.”

Article V.

Section 20. Nominations to fill
all vacancies that may have occurred
during the recess, shall be made to
the Senate during the first ten days
of itg session, And should any pomi-
nat,ocn s0 made be rejected, the same
ind.vidual shall not again be nomi-
nated during the session to fill the
same office; and should the Gov-
ernor fail to make nominations to
fill any vacancy during the session
of the Senate such vacancy shall not
be filled by the Governor until the
next meeting of the Senate.

“Constitution of the State of
Texas of 1869.”

Article LV.

Section 12, Nominations to fill

vacancies occurring in the recess
L]

same oOffice.

“Constitution of the State of
Texas of 1876.”

Article IV,

Section 12, Filling vacancies.—
All vacancies in State or district
offices, except members of the Legis-
lature, shall be filled, unless other-
wise provided by law, by appointment
of the Governor, which appointment,
if made during its session, shall be
with the advice and consent of two-
thirds of the Senate present. If
made during the recess of the Sen-
ate, the said appointee, or some other
person to fill such vacancy, shall be
nominated to the Senate during the
first ten days of its session. If re-
jected said office shall immediately
become vacant, and the Governor
shall, without delay make further
nominations, until a confirmation
takes place. But should there be
no confirmation during the session
of the Senate, the Governor shall
not thereafter appoint any person to
fill guch vacancy who has bheen re-
jected by the Senate; but may ap-
point some other person to fill the
vacancy until the next session of the
Benate or until the regular election
to said office, should it soomer oc-
cur. Appointments to vacancies in
offices elective by the people shall
only continue until the first general
election thereafter.

Brief of Senator Hopkins.

Austin, Texas, Feb. 13, 1933.
Hon. Edgar E. Witt, President of the

Senate,

Sir: In accordance with your ver-
bal request, we herewith submit a
brief statement and list of authori-
ties in support of our contention in
opposition to the point of order
raised by the Senator from Coleman
against the re-submission by Gover-
nor Miriam A. Ferguson in her sec-
ond message the name of the Hon.
Frank Denison of Temple, Texas, as
Chairman of the State Highway Com-
mission.

The point of order being based on
Section 12, Article 4, of our State
Constitution, we answer as follows:

1. Section 12, Article 4, deals
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with confirmation by the Senate, the
manner thereof and the limitation
of the Governor’s power to appoint
only as it applies to the vacancies
in the State or District offices. In
connection therewith, we respectfully
direct your attention to the caption
of the Section, viz.: *Sec. 12. Gov-
ernor to Fill Vacancies in State and
Digtrict Offices.”” The contents and
context 'of this section clearly show
that each and every sentence and
each and every provision thereof
plainly deals with vacation appoint-
ments only; and, this being true,
then any and all limitations on the
Governor's power and right to sub-
mijt a second time a name first re-
jected are not pertinent to the fact
sftuation existing here, Mr. Deni-
son’'s appointment being not a vaca-
tion appointment. Therefore there
is no limitation on the Chief Execu-
tive as to making an appointment of
this nature other than such, if any,
as may be contained in the statute
creating the position to be filled.

2. Article 6664, Revised Civil
Statutes of 1925, provides among
other things, the following, viz.:
“With the advice and consent of the
Senate, the Governor shall biennially
appoint one member to serve for a
term of six years.” We submit in
connection with the statement here-
inabove made as to Section 12, Arti-
cle 4 of the Constitution, that since
Article 6664 of the statutes stipu-
lates only that the advice and con-
sent of the Senate must be obtained
for confirmation and there iz no
other limitation on the power of the
Governor to appoint, there can be no
limitation on the power or right of
Governor Ferguson to reappoin{ Mr.
Denison, the statute being control-
ling under the facts existing and
containing no such limitation,

3. As to the precedents substan-
tiating the aection of the Governor
cited by we of the opposition to the
point of order, the following are sub-
mitted:

{1) Action of Andrew Jackson,
President of the United States, in the
session of Congress of 1833, at which
time the name of Hon. H. D. Gilpin,
Jno. T, Sullivan, Peter Wager and
Hugh McEldery were nominated by
him and sent to the Senate for con-
firmation as directors of the Bank of
the United States. The Senate re-
jecting the confirmation of these four
men, the names were sent back a sec-
ond time during the same session by

the President, together with a mes-
sage from him stating the reason for
the return of such names. Refer-
ence: Benton’s 30 Years View, Vol,
1, pages 385-392.

{2) The submission by President
John Tyler on March 2, 1843, the
name of Caleb Cushing for Secre-
tary of the Treasury, the rejection
of such nomination on the same day,
its return to the Senate by the Presi-
dent a second time on the same day,
a second rejection and a resubmis-
gion of the same name on the same
day for the same place, and a third
rejection thereof. Reference: Sen-
ate Executive Journal. Vol. 6, pages
176-191,

(3) The submission by Calvin
Coolidge on March 5, 1925, of the
name of Chas. Beecher Warren, for
confirmation as Attorney General of
the United States, its rejection by
the Senate on March 10, 1925, and
its re-submission by the President for
the same place on March 12, 1925,
and its second rejection on March 26,
1925. Reference:  Congressional
Record, Vol. 67, p. 228.

(4) Nominations made to the Sen-
ate by Presidents Harding and Cocol-
idge as set out in Willoughby on the
Constitution of the TUnited States,
Vol. 3, p. 1508-1509, pertaining to
the appointment of Walter L. Cohen
for Collector of Customs at New Or-
leans in 1922,

4, Section 12, Article 4, of the
State Constitution contains no ex-
press inhibitions or prohibition of
any sort pertaining to the funda-
mental right of the Chief Executive
of this State to submit the same
name twice for the same place dur-
ing the same .session. Proponents
of the point of order have not so
argued.

5. To sustain the point of order
and to establish such a precedent is
to shear the present Chiet Executive
of this State and all future gover-
nors of an inalienable constitutional
right and to subject such future
(Chief BExecutives to intimidation by
future Senates, in that it would
force consunltation by the Governor
with members of the Senate prior to
the submission of any appointee for
confirmation.

8. Article 2, Section 1 of the Con-
stitution divides the three several
departments of Government Into
three separate and distinct parts, the
Executive, the Legislative and the
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Judicial. The whole spirit of the
Constitution and its general in-
terpretation require that the action
of cach be separate and distinct, one
not contingent or dependent upon the
other. The second message of the
Chief Executive re-submitting the
name of the Hon., Frank Denison is
an executive act, the act of the Chief
Executive of Texas; and the Legis-
lature of Texas, particularly the
Senate, cannot interfere with the
submission of such message in the
true performance of its legislative
capacity and can only handle such
message in due course in accordance
with the said rules of the Senate.

7. Rule 52 of the Senate of the
Forty-third Legislature in regard to
reconsideration is neither pertinent
nor applicable, in that it can be in-
voked, if at all, only as it should ap-
ply to the ‘first message submitted
by the Governor, and cannot legally
or properly be invoked as to the
second message, this later message
being new matter entirely and not
susceptible to the invoking of Rule
52. It is further submitted in this

“connection that executive sessions
in the handling of Governor's nomi-
nations are not controlled by the
rules and that such procedure as in
cluded in Rule 52 is pertinent and
applicable only to legislation pertain-
ing to bills, resolutions, ete., in regu-
lar legislative procedure.

8. The case of the United States
vs. Geo. Otis Smith, Reported 286
U. §. Page 6, is not applicable to the
point of order as submitted by pro-
ponents thereof in that the opinion
of Justice Brandeis was rendered
based upon a yuo warranto proceed-
ing, originating in the Court of Ap-
peals in the District of Columbia,
and which state of facts therein were
that the name of Mr. §Smith had been
by the President submitted to the
Sena.e, confirmed, such eonfirmation
certified to the President, commis-
sion issued to Mr. Smith and the en-
trance by him on his active duties
as a member of the Federal Power
Commission. The Senate thereafter
attempted to recall his name from
the President; and, failing, quo war-
ranto proceedings were instituted.
Nowhere in such proceedings were
the questions raised or passed upon
by the Supreme Copurt as to the
Chief Executive's right to re-submit
the same name for the same place
during the same session. Such case,

by iis facts and under the opinion
rendered, Is not parallel to or ap-
plicable to the facts of the gituation
with which the Senate of Texas is
now confronted.

It is therefore respectfully sub-
mitted that to sustain the point of
order pending is to read imto the
Constitution that which is not pro-
vided therein, to override existing
authorities and precedents in point,
and to establish for future genera-
tions a dangerous public policy, de-
stroylng or tending to destroy the
inalienable right of the Chief Execu-
tive of this State. 'We, therefore,
respectfully submit the point of or-
der is not well taken and should by
the Chair be overruled.

Respectfully submitted,
HOPKINS.

Brief of Senator Woodward.

In Re: Point of order raised by
the Senator from Coleman (Senator
Woodward) on the power of the
Governor to re-submit the name of
Hon. Frank L. Denison to the Senate
for confirmation, the confirmation of
the said Frank L. Denison having
already been rejected by the Senate
and no motion having been made as
permiited by the rules of the Senate
within the time fixed by the rules to
recongider the vote by which hig con-
firmation had been refused, and on
the power of the Senate to further
consider the message reappointing
said Denison.

Argument in Support of the Point of
Order.

The point of order urged by Sena-
tor Woodward was submitted in
writing and is as follows:

“‘Jenator Woodward raised the
point of order that Mr. Frank L.
Denison heretofore appointed by the
Governor on February 1, to be a
member of the State Highway Com-
mission, having been rejected by the
Senate on February 8th and more
than two days having elapsed since
the final action in refusing to con-
firm said appointment, the Gover-
nor iz without power to re-submit
his name to the Senate for further
action on the subsegquent appoint-
ment and that the Committee on
Governor's Nonimations, nor the
Senate, would have jurisdiction to
congider the appointment and would
be without power to confirm him at
this time; no member, within the
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time allowed, having made any mo-
tion to reconsider the vote by which
Mr. Denison failed of confirmation,
no such motion can now be made
and the Governor is without power
to abrogate the rule of the Senate
which fixes the time for reconsid-
eration by sending up the name of
the same person after he was once
rejected and the rejection not re-
congidered, or set aside.”

In order to grasp the forces of
the point of order it is necessary to
state: The undisputed facts are
briefly stated as follows:

The Governor, in writing, noti-
fied the Senate on February 1, 1933,
of her appointment of Hon. Frank
L. Denison of Bell County as Chair-
man of the State Highway Commis-
gion, his term to become effective
February 15, 1933. The message
carrying the appointment was re-
ceived by the Senate and referred to
the Committee on Governor's Nomi-
nations which in due time reported
thereon, recommending that he be
confirmed.

Thereafter, on February 8th the
Senate in executive session rejected

. the nomination and refused to con-
firm the appointment, and the Clerk
of the Senate on that day notified
the Governor in writing of the action
of the Senate in refusing to confirm,
On February 9, 1933, the day fol-
lowing the rejection and after the
Governor had been notified by the
Clerk of the Senate of the rejection
by the Benate on the 8th, the Gov-
arnor transmitted a message in writ-
ing to the Senate reappointing the
Hon. Frank L. Derison to be a mem-
member of the State Highway Com-
mission and reappointed him as the
chairman thereof.

Upon the reception of the second
message reappointing Mr. Denison
and before it was referred to the
Commniittee on Governor’s Nomina-
tions, the point of order above set
out in full was urged by the Senator
from Coleman (Woodward). The
facts stated are undisputed.

In support of the point of order,
aunder the undisputed facts afore-
said, the following constitutional
provisions and rules of the Senate
must be clearly understood:

Section 1 of Article 2, Texas Con-
stitution, provides:

“Section 1. Departments of Gov-
ernment to be Kept Distinct.—The
powers of the government of the

State of Texas shall be divided into
three distinct departments, each of
which shall be confided to a sep-
arate body of magistracy, to-wit:
Those which are legislative to one,
those which are erecutive._ to an-
other, and those which are judicial
to another; and no.person, or col-
lection of persons, heing one of these
departments shall exercise any
power properly attached to either of
the others, except in the instances
herein expressly permitted.”

Section 11 of Article 3,
Counstitution, provides:

“Rules *** BEach House may de-
termine the rules of its own pro-
ceedings **%” _

In pursvance of Section 11 of
Article 3 just quoted, the Senate
adopted and at the time the point
of order was raised, was operating
under the following rule: Senate
Rule 52, Texas Legislative Manual:

“After a question shall have been
decided either in the affirmative or
negative, any member voting with
the prevailing side, may, on the
game day in which the vote was
taken, or within the next succeeding
day of actual session, move the re-
consideration thereof ¥*¥*

Under Rule 52 just quoted the
Senate recognizes that unless a mo-
tion is made by a member voting
with the prevailing side, to recon-
sider the vote within the time fixed,
to-wit: the day the vote is taken or
the next succeeding day of actual
session, that no such motion to re-
consider can thereafter be made,

Section 12 of Article 4, Texas Con-
stitution, dealing with the power of
the Governor to fill vacancies in
State and district offices, reads as
follows:

“Section 12, Governor to fill va-
cancieg in State and District offices.
-—All vacancies in State or Distriet
offices, except members of the Leg-
islature, shall be filled, unless other-
wise provided by law, by appoint-
ment of the Governor, which ap-
pointment, if made during its ses-
sion, shall be with the advice and
consent of two-thirds of the Senate
present. If made during the recess of
the Senate, the said appointee, or
some other person to fill such vac-
ancy, shall be nominated to the
Senate during the first ten days of
its session. If rejected, said office
ghalt immediately become vacant,
and the Governor shall, without de-

Texas
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lay, make further nominations un-
til a confirmation takes place. But
should there be no confirmation dur-
ing the session of the Senate, the
Governor shall not thereafter ap-
point any person to fill such vacancy
who has been rejected by the Sen-
ate, but may appoint some other per-
son to fill the vacancy until the
next session of the Senate or until
the regular election to said office,
should it soomer oceur. Appoint-
ments to vacancies in offices elective
by the people shall only continue
until the first general election there-
after.”

Bearing in mind the coanstitutional
provisions cited and Rule 562 of the
Senate, I submit the following in
support of the point of order.

Mr. Denison’s confirmation having
been rejected on the 8th day of
February and no motion having heen
made to reconsider the vote by
which he was rejected within the
time permitted by Rule 52, the Gov-
ernor cculd not by re-submitting the
name of the same person, compel the
Senate to again take action on the
question {(confirmation or rejection)
which had theretofore been decided
by the Senate and thus annul, set
aside, repeal or hold for naught
Senate Rule 52 adopted under and
by virtue of the Constitution (Sec-
tion 11, Article 3).

The power to nominate or appoint
ig a function of the Governor—the
executive department of the gov-
ernment: the Legislative branch, the
Senate, has no power to initiate or
suggest the name of the appointee,
nor can it nominate or appoint. The
power to confirm or reject an ap-
pointment, that is to say, whether
the appointee is to be confirmed or
rejected, is a function of the Sen-
ate—the legislative branch,—and the
executive branch, the Governor, has
no power or authority in respect
thereto; each branch must exercise
its own power and neither can ex-
ercise any power belonging to the
other.

Section 1 of Article 2, Texas Con-
stitution, heretofore quoted, pro-
vides

“The powers of the governmeant
of the State of Texas shall be di-
vided into three distinct depart-
ments, each of which shall be con-
fided to a separate body of magis-
tracy, to-wit: Those which are leg-
islative to one, those which are

executive to another and those which
are judicial to another. ***”

1f the governmor, after his ap-
pointee has been rejected, again re-
submits the name of the same ap-
pointee, and if the Senate is required
to consider the appointment and act
thereon and either confirm or reject,
then it is to say that, notwithstand-
ing the Senate, under its Rule 52
adopted under authority of the Con-
stitution, could not reconsider its
previous action in rejecting the nom-
ination, no motion having been made
to reconsider within the time per-
mitted by the rules, nevertheless and
notwithstanding its rules forbid a
reconsideration, the Governor, by re-
submitting the name of the rejected
appointee, could thereby compel the
Senate to violate its own rule and
reconsider the confirmation or re-
jection of the same identical ap-
pointee theretofore rejected by the
Senate.

Such a construction upon the
power of the Governor as provided
by Section 12 of Article 4 hereto-
fore quoted, is to say that the Gov-
ernor may set aside a rule of the
Senate notwithstanding it is adopted
under constitutional authority. Such
a construction of the constitutional
power of the Governor would result
in nullifying Section 11 of Article 3,
which guarantees to the Senate the
right to determine its rules and be
the judge of its own proceedings.

To say that the Governor can by
re-submitting the name of the reject-
ed appointee and thereby compel the
Senate to go into executive session
from day to day, aftér the appointee
is rejected from day to day, notwith-
standing the Senate rules deny a re-
consideration, is to lead to absurdity,
and the courts will not give a con-
struction to a statute or constitution-
al provision which leads to an ab-
surditv. The following cases sus-
tain the proposition:

Authorities:

City of Corpus Christi vs. Mireur,
214 §. W. 528; at page 529,

Tummier vs, Carlton, 296 S. W,
1070, at page 1074;

Ladd vs. Yett, 273 8. W. 1006 at
page 1013;

Petroleum Casualty Co. vs. Wil-
lams, 15 8. W. (92d), 553, at page
555 (Com. Apps.);

State vs. Gillette’'s Estate, 10 5. W,
(2d) 984, at page 386 (Com. Apps.);
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Holdman vs. Broadway Improve-

ment Co., 300 8. W. 15 (Com.
Apps.};
Williams wvs. Carroll, 182 8. W.

29, at page 32.

It is fundamental that courts will
give the construction to a statute or
constitutional provision as construed
by the Legislature from time to
time, It has been the construction
of these sections of the Constitution
from time immemorial, that Rule 52
applies to all questions determined
by the Senate, inecluding its action
on the confirmation or rejection of
the appointee of a Governor, and it
has always been the rule of the Sen-
ate to treat as final the action of
the Senate in rejecting an appointee
when no motion to reconsider has
beer made during the period fixed
by Rule 52. To construe the rule
otherwise would lead to strife and
confusion and to indeterminable con-
sideration. It would mean that the
Governor could re-submit the name
of the rejected employee every day
during the gession and thus prevent
the Senate from carrying on its or-
derly business in other respects and
as relates to other legislative duties.

In the case of United States vs.
Smith, 286 U. S. Rep., page 7, it is
held by Mr. Justice Brandeis at page
48: .

“To place upon the standing rules
of the Senate a construction differ-
ent from that adopted hy the Sen-
ate itself when the present case was
under debate is a serious and deli-
cate exercise of judicial power. The
Constitution commits to the Senate
the power to make its own rules;
and it is pot the function of the
court to say that another rule would
be better. A rule designated to insure
due deliberation in the performance
of the vital function of advising and
consenting to nominations for public
office, moreover, should receive from
the court the most sympathetic con-
sideration.”

The case of United States vs.
Smith, just referred to is, when an-
alyzed and understood, a complete
vindication of the point of order un-
der consideration, Let us examine
that case:

George Otis Smith was, by Presi-
dent Hoover, appointed as a member
and chairman of the Federal Power
Commission on December 3, 1930.
On December 20th the Senate of the
United.States confirmed the appoint-
ment and on the same day the Sen-

ate ordered that the resolution of
confirmation he forwarded to the

President which was forwarded on
December 22nd and received by the
President. On the 22nd, the day of
the reception of the resolution no-
tifying him of Smith’s confirmation,
the President signed and through the
Department of BState delivered to
Smith a commission appointing him
as a member of the Federal Power
Commission and designated him as
the chairman thereof. Smith on the
same day, December 22nd, took oath
of office and undertook forthwith to
discharge the duties of a commis-
sioner. On January 5, 1931, which
was the next day afier actual session
of the Senate, after the date of con-
firmation, a motion to reconsider the
confirmation of Smith was made and
to request the President to return
the resolution of confirmation. Both
motions were adopted and the Presi-
dent notified. The President de-
clined to return the resolution noti-
fying him ot the confirmation and in-
formed the Senate that he had there-
tofore appointed Smith under the
confirmation by the Senate and that
Smith had qualified by taking the
oath and for those reasons refused
to accede to the Senate’s request.
Thereafter a2 motion was made and
adopted by the Senate directing the
clerk to place on the calendar the
name and nomination of George Otis
Smith, which was done, and the Sen-
ate reconsidered their previous ac-
tion and refused to confirm Smith.
Quo warranto proceedings were in-
stituted to test Smith's rights to hold
office; the fact being without dis-
pute. Mr. Justice Brandeis in up-
holding the confirmation and in deny-
ing the Senate the right to recon-
sider, held, among other holdings,
the following: That the Senate did
not have the power to reconsider its
vote after having confirmed Mr
@mith. Basing his holding upon the
undisputed fact that the Senate, al-
though it had a rule permitting il
to reconsider within two days, had
waived its right because of having
notified the President in writing
within the two days of its action in
confirming Smith.

He further held that the Senate
rule which provided that a motion
to reconsider could be made within
two days, was waived becanse the
Senate had, within the time per-
mitted to reconsider, notified the
President of its action in confirm-
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ing and therefore could not with-
draw the resolution notifying the
President of the nomination.

The foregoing opinion is directly
in point in this: The Senate of
Texas, after the rejection of Mr.
Denison and before the two days
had expired in which it could re-
consider, transmitted a message to
the Governor notifying her of the re-
jection. Therefore, the Senate could
not recepsider, and it being denied
the right to reconsider, most as-
suredly the Governor could not force
upon it a reconsideration.

In the Smith case just cited the
rules of the Senate of the United
States are cited and the rule on re-
consideration applies whether the ac-
tion be cne of confirming or reject-
ing the appointee.

Time will not permit a further
discussion of the Smith case. True
it is that the Smith case was one of
confirmation, whereas, the Denison
case is one of rejection, but the legal
principle is the same, in that we are
trying to determine whether or not
the Governor can compel the Senate
to do that which the Senate itself
was prohibited from doing and
whether or not the Senate had waived
its right to reconsider by having noti-
fird the Governor of its action and
whether or not the Senate could.
after the time fixed by its rules,
again reconsider an action which had
become final, more than two days
having elapsed since the final action
and no motjion having been made to
reconsider.

The Senator from Gonzales {(Sen-
ator Hopkins) has cited as author-
ity the action of President Jackson
in re-submitting to the Senate of the
United States the names of four di-
rectors of the Bank of the United
States, this occurring in 1833. The
report of this case is to be found in
Benton’s Thirty Years View, Vol. 1.
page 385. The facts in short are:
President Jackson appointed four di-
rectors of the bhank who served for
a ycar and when the Senate con-
vened, he submitted their names for
confirmation; they were rejected by
the Senate. Thereafter President
Jackson reappointed and re-submitted
the same four directors for confirma-
tion His message re-ncminating the
four directors and appointing them
was sent by the Senate to the com-
mittee which made an adverse report
and each director was rejected and
failed of confirmation. The record-

ed proceeding discloses that the com-
mittee reported:

“First, the absolute right of the
Senate to reject nominations. Sec-
ond, * * *, and third, against the
general impolicy of making re-nomi-
nations while admitting both the
right and practice in extraordinary
occasions. * * *

And,

“The committee do not deny that
a right of re-nomination existed but
they are of opinion that In every
clear and strong cases only should
the Senate reverse decisions which
it has deliberately formed and offi-
cially communicated to the Presi-
dent.”

It will be noted that in the pro-
ceeding just cited, the President did
in fact re-nominate after the ap-
pointees had been rejected, and it
will be noted that the Senate refused
10 confirm the second time. It
will also bhe noted that the com-
mittee conceded the right of the
President to make the re-nomina-
tion—but why did they so con-
cede? Read again thHe Smith case
heretofore cited and you will find
that no rule of the Senate was then
in force dealing with the subject of
reconsideration, and read the Consti-
tution of the United States and you
will find that at that time, no limi-
tation and wmo restrictions ‘were
placed upon the President in any
manner preventing him from re-sub-
mitting the names of those who had
once been rejected. The case is not
in point as against the point of
order. On the contrary it is author-
ity in favor of the point of order,
for it is therein recognized that.such
practice should not be indulged.

The Constitution of the United
States in dealing with the power of
the President to appoint persons to
office provides:

‘“He shall have power by and with
the advice and consent of the senate
to make Treaties***, and he shall
nominate and by and with the advice

and consent of the Senate, shall
appoint***, all other officers of
the United States whose appoint-

ments are not herein otherwise pro-
vided for. ***The President shall
have power to fill up all vacancies
that may happen during recess of
the Senate.”

It will be noted that the forego-
ing power of appointment is unlim-
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ited but the appointments must be
confirmed by the Senate,

Let us turn to our own Constitu-
tion in reference to the appointive
power of the Governor and consider
that section of the Constitution
which deals with the subject (Sec-
tion 12, Article 4). We will unques-
tionably reach the conclusion that the
point of order is well taken.

I have already quoted Section 12
of Article 4, but I shall again make
reference thercto and to those parts
which bear directly upon the point
of order.

Sectlon 12, Article 4, provides that
if the appointment is made ‘““during
the session, it shall be with the ad-
vice and consent of two-thirds of the
Senate present. If made during the
recess of the Senate, said appointee
or some other person, shall be nom-
inated to the Senate during the first
ten days of its session.”

Said gection further provides:

“If rejected, said office shall im-
mediately become vacant, and the
Governor shall, without delay, make
further nominations until a confir-
mation takes place. But should there
be no confirmation during the ses-
sion of the Senate, the Governor
shall not thereafter appoint any per-
son to fill such vacarcy who has been
rejected by the Senate, but may ap-
point some other person to fill the
vacancy, ***”

Note the difference between our
State Constitution and the Federal
Constitution in that a limitation of
power exists as relates to the Gover-
nor; whereas, no such limitation was
provided in the case of President
Jackson when he reappointed the
four rejected bank directors.

I contend that the Constitution
prohibits the Governor from reap-
pointing the same person once re-
jected, whether it be a recess or ses-
sion appointment and that the last
part of Section 12 iz applicable in
both instances.

Those who take the opposite view
contend that the latter part of Sec-
tion 12, reading “if rejected the Gov-
ernor shall make further nomina-
tions” applies only to recess appoint-
ments. I deny this construetion. It
is signifiéant to note that under Sec-
tion 12 of Article 4 the Governor
is permitted in vacation to fill the
vacancy and the person nominated
(appointed in vacation) may bde re-
nomintied to the Senole at ity next

session; whereas, if the appointment
is made during the session and the
appointee is rejected, and if the Con-
stitution is silent as to whether he
may reappoint the rejected appointee
~—why the silence as to the right of
the Governor to reappoint the session
appointee? The answer is simple,
The express authority given to nom-
inate (appoint) the recess appointee,
or any other person, if the recess ap-
pointee is rejected, excludes any idea
that the same person may be reap-
pointed if the session appointee is
rejected, In the one instance (re-
cess appointment) express authority
iz given to nominate the same person
to the Senate when it convenes;
whereas, in the case of a session ap-
pointee, no mention is made of the
right to reappoint “‘the same perscn’
if rejected. Unquestionably the ac-
tion of the Senate is final as to the
session appointee and the recess ap-
pointee if he be rejected, unless, of
course, it be reconsidered within the
times prescribed by the rules. But
—is the Constitution silent as to
what the Governor may do if the ses-
sion appointee is rejected and by ex-
press terms provide what he may do
ag to recess appointees? No, it is
not silent, Most assuredly the last
part of Section 12 applies whether
the rejected appointee be a recess or
gsession appointee, That provision of
the Constitution dJealing with this
subject reads:

“If rejected, said office shal] im-
mediately become vacant, and the
Governor shall, without delay, make
further nominations until a confir-
mation takes place. But should there
be no confirmation during the ses-
sion of the Senate, the Governor
shall not thereafter appoint any per-
son to fill such vacancy who has been
rejected by the Senate. **#*”

The part of the section gquoted
gimply means that if there be no con-
firmation (of the person or persons
appointed, whether recess or session
appointments) the Governor cannot,
after the session ends, “cram down
the throats of the people’” the re-
jected appointee. If the Governor
cannot do it by the means mentioned,
then she cannot do it by coercion or
intimidation or by repeated efforts
in re-submitting the name of the re-
jected appointee during the session
with the hopes of finding someone
asleep or absent from the Senate
who has voted against confirmation.
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It is a fundamental rule of con-
struction that where express author-
ity is granted by omne provision of
an act and another provision on the
same subject 18 silent as to the au-
thority, the silent provision will be
construed as denying authority as ex-
pressly authorized by the other sec-
tion.

The Texas Constitution, Section 12
of Article 4, expressly authorizes the
Governor, when he makes a recess
appointment, to re-submit the same
person to the Senate for confirma-
tion at its next session, thus granting
express authority; whereas, as to ses-
gion appointees the Constitution is
gilent and does not give him such
aunthority. Therefore, Mr. Denison
having been appointed during a
session of the Senate and Thaving
been rejected, the authority of the
Governor to reappoint him will not
be extended as in the case of a re-
cess appointment. The following
authorities I deem to be pertinent
and in support of this proposition:

Authorities:

State vs. Gillette's Estate, 10 8. W,
(2d) 984 at page 986;

Smith vs., Grayson Co.,, 44 S. W,
921, at page 923;

Long va. State, 1 Tex. Crim. Rep.
709, at page 713;

Ex parte Cooks, 135 8. W. 139;

Page vs. Allen, 98 Amer. Dec. 272,
at page 274.

I submit the foregoing as a satis-
factory reply to the argument of Sen-
ator Hopkins that the Constitution
does not deny the right of the Gov-
ernor to reappoint Mr. Denison. I
contend, however, that by the ex-
press terms of Section 12, Art. 4, he
is denied that power and which point
I have heretofore discussed—even
though the Constitution (Sec. 12 of
Art. 4) is silent as to his right
which I do not admit them the cases
cited refute the argument of the Sen-
ator from Gonzales. _

In support of the proposition that
the Constitution should not be con-
strued in such a way as to enable
the Governor to continne sending to
the Senate the name of the same
person already rejected and thereby
force the Senate to disregard its rule
of procedure and to compel it to re-
consider that which it has already
considered and become final, it is
gignificant to note the following
language of Mr. Justice Brandeis in

the case of United States vs. Smith,
to which reference has heretofore
been made. Mr. Justice Brandeis
said:

“The Senate has offered no ade-
quate explanation of the meaning of
an order of immediate notification,
if it has not the meaning which
Smith contends should be attached to
it. Its counsel argues that the praec-
tice of ordering such notification
developed at a time when the Senate
passed upon nominations in closed
session; and that the order may have
been simply a means of furnishing
the President with information, not
available through public channels,
concerning the probable attitude of
the chamber prior to final action. It
is suggested that the President might
thereby be enabled to muster support
for a nominee at first rejected, or to
withdraw the nomination before final
rejection. But the explanation has
no application to a notification of a
favorable vote. Nor is it credidle
that the RBenate by unanimous vote
would adopt a procedure designated
merely to permit the exertion of in-
fluence upon a majority of change
a decision already wmaede. The con-
struction urged is a labored one.”

It is significant that Mr. Justice
Brandeis said it was not credible that
the Senate would adopt a procedure
the operation of which would give
the President an opportunity to ex-
ert influence wupon the rejecting
majority in order to induce them to
change their decision. The reason-
ing is pertinent to the Constitution
of Texas now being considered. We
should not impute to the framers of
our Constitution the intention to
provide a method whereby the Gov-
ernor in power is given the right to
coerce the Senate to change a deci-
sion already made, a decision which
the Senate alone has the right to
make, nor should we so construe the
Constitution as that the Governor as
the executive department, could in-
terfere with the orderly proceeding
of the legislative body, the Senate,
and thus treat as a mere ‘'scrap of
paper” its solemn rule (52).

If the Governor under Section 12
of Article 4, can force the Senate to
reconsider that which it has already
acted upon and which has become
final by the Senate Rules, it is to
say that he may thereby nullify the
authoerity given to the Senate in Sec-
tion 11 of Article 3 which authorizes
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the Senate to determine its rules of
proceedings. The courts will har-
monize conflicting statutes or con-
gtitntional provisions if possible and
in such a way ag will uphold both
rather than to nullify or strike down
either. In this instance the courts
will not permit a construction to be
placed upon Section 12 of Article 4
as would permit the Governor, by re-
submitting the name of Mr. Denison,
to strike down and nullify the rules
of the Senate adopted in pursuance
of Section 11 of Article 3 of the
Constitution.

Authorities.

Jones vs. Williams, 45 S. W. (2d)
130 at page 137 (Sup. Ct.);

Ex parte Hart, 56 S. W. 341, at
page 342;

Lastro vs. State,
363, at page 373;

Fleming Road Building Co. vs.
Célastai_n, 241 8. W. 619, at page
624,

Brown vs. Fidelity Investment Co.
280 S. W. 567, at page 568 (Com.
Apps.);

Eucaline Medicine Co. vs. Stand-
ard Investment Co., 25 8. W, (24d)
259, at page 262,

What do the  words “further
nominations’’ means as used in the
foregoing section? Remember the
Coustitution provides for “further
nominations” when the appointee is
rejected.

3 Crim. Apps.

Authorities.

‘‘Further”’
“additional.”
Words and Phrases, 3rd Series;
McKie vs. Collison, 127 NE %2

Shaw vs. Southland Insurance Co.
185 8. W. 915;

Goplin vs. City of Chicago, 269
Il. 27;

llFurtherl’
“add to.”

Blair vs. Seribner, 60 Atl. 211.

“Further” means “other,” “addi-
tional.”

Chrisman vs. Loterman, 149 Cal.
847,

See also Vol. 4, Words and
Phrases, 1st Ed., under the word
“further.”

It has been urged that under
previous Constitutions the Governor
is expressly prohibited from again
appojnting the rejected appointee

means ‘“in addition,”

means ‘‘to amplify,”

13—Jour.

and that the present Constitution,
Section 12, Article 3, does not ex-
pressly deny him that right and
therefore, in view of previous Con-
stitutions denying him the right to
reappoint we should not construe the
present Constitution as denying the
Governor the right to re-nominate.
The present Constitution does deny
him that right.

Previous Constitutions, without
now reading them, each and all, ex-
pressly deny the right of the Gover-
nor to re-nominate or reappoint the
same individual top the same office
once he has been rejected. Each
and every one of the sections of the
Constitutions cited, to-wit: The
Republic of Texas, the Constitution
of ’45, the Constitution of ’61, the
Constitution of 66 and the Constitu-
tion of ’69, deal specifically withe re-
cess appointments. 1 repeat that
each of the sections cited deal only
with recess appeointments. Can it be
said that these sections are authority
when we are dealing with a session
appointment? Can it be said that
there is any difference in the old
Constitutions and the present Con-
stitution, even as applies to recess
appointments? Certainly not. The
present Constitution expressly pro-
vides:

“If made during the recess of the
Senate, the said appointee, or some
other person to fill such vacancy,
shall be ncminated to the Senate dur-
ing the first ten days of its session.
IT rejected said office shall immedi-
ately become wvacant, and the Gover-
nor shall, without delay make fur-
ther nominations, until a confirma-
tion takes place, But should there be
no confirmation during the session
of the Senate, the Governor shall
not thereafter appoint any person
to fill such vacaney who has been
rejected by the Senate.”

Can any reasonable mind conclude
that under our present Constitution,
if a recess appointee is rejected, the
Governor could reappoint the re-
jected appointee? Most assuredly
not. Neither could it be done under
the previous Constitutions men-
tioned; therefore the old and the
present Constitution are identieal in
respect to this guestion.

The authorities I have cited de-
fining the word <“further” makes
clear that the framers of the Con-
stitution meant other nominations,
additional nominations, and did not



386

SENATE JOURNAL.

intend it to include the same person
rejected. 1 might further add that
the old Constitutions in dealing with
the power of the Governor to ap-
point persons to office in term time
or during a session of the Senate,
does not restrict or limit his power
as does the present Constitution.

Other instances cited by those who
oppose this point of order where late
Presidents have re-submitted the
name of rejected appointees, have
no bearing on this question. The
Constitution of the United States as
heretofore pointed out, throws no re-
strictions around them. It is ele-
mentary that under the Federal
Constitution the President iz with-
out limit as to his power and au-
thority unless expressly prohibited,
whereas wunder our State Consti-
tution, which is one of limited
power, the Governor can do only
that which the Constitution permits
and he is denied the right to do
that which the Constifution pro-
hibits. There is a vast difference be-
tween the power granted under the
Federal Constitution and the power
granted under the State Constitu-
tions.

AUTHORITIES:

Longmire vs. State, 171 8. W.
1165, at page 1168, quoting from
Cooley’'s Constitutional Law.

Ex parte Hart 56 8, W. 341, at
page 343; 9 Texas Jurisprudence
422, Sec. 11 and page 444, Sec. 30.

SUPPLEMENT—{Continued).

Monday, February 20, 1933.

(The Committee being called to
order by the Chair, the following
proceedings were had, to-wit:)

Senator Woodward: 1 believe
wien we recessed Friday—Satur-
day—-it was with the understanding
that certain exhibits were to be read
into the record. As I understand
it, those exhibits were the depository
agreements between the Security
Trust Company and the several coun-
ties, and the escrow agreemenls be-
tween the counties and the High-
way Commission in reference to the
securities which were to secure the
Highway Commission toward the
payment of the indebtedness of the
counties to the Highway Commis-

gion, and I am assuming those mat-
ters will be furnished by the proper
parties and read into the record. I
desire to make this statement at
this time—

The Chair: (Interrupting) Are
those contracts here?

Senator Woodward: [ understand
they probably have been submitted.
I don’t know, but T assume they will
be furnished, that they are available
from some source, and with that
statement I desire to say, Mr. Chair-
man, speaking only for myself, as
one of the Board of Managers, that
I do not see any use of consuming
further time in the presentation of
any evidence that tends to disprove
that which has not already been
proven. In other words, 1 see no
reason for this Committee taking
further time to negative assertions
which have not been proven, and
with that statement I do not care
to call any further witnesses,

Senator Martin: I was trying to
look over this while the Senator was
speaking. 1 did not mean to be dis-
respectful. I heard him asking
about some exhibits and I was try-
ing to see if T had the very things
he was asking about. The last part
of the statement I did not under-
stand with reference to—

Senator Woodward: (Interrupt-
ing) My statement was this. I men-
tioned as we closed Saturday I un-
derstood that certain exhibits were
called for which I presume are here
or will he furnished to be read into
the record and that I did not see,—
and speaking for myself only as one
of the Board of Managers,—I did
not see any use of consuming further
time with this investigation in an at-
tempt or in a further effort to dis-
prove something that has not al-
ready been established, and that I
did not have any other witnesses to
call.

Senator Martin: Well, I don't
really understand the Senator's sus-
gestion here. As he well knows, I,
as one of the members of the Board
of Examiners, as well as a member
of the Senate, was bitterly opposed
to going into thig at all in this end
of the House, but the door has been
opened up and the matter has been
started and I see no reason why we
should stop at this particular time
and call the investigation off. As he
remembers there was a resolution
offered here as to a certain investiga-
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tion which was amended by the Sen-
ator from Brenham to the effect that
all other matters might be gone into
that we saw fit to go into, and, in-
dividually, since we have gone into
this matter I think we ought to go

completely through it so everybody

will know how it happened and what
it is all about.

Senator Woodward: I am not ob-
jecting to you going into anything
vou want to. [ am announcing, and
speaking only for myself that I don't
see any use,—and I am speaking for
myself, — of consuming the further
time of the Senate in disproving
something that has not been proven,
Now, if you want to go intfo other
matters—

Senator Martin: I don't under-
stand the statement ‘‘disproving
something that has not beer proven.”
I don't see how that can be, what
yoan have reference to.

Senator Woodward: What I mean
is this. "The Governor has filed her
message up here in which she made
complaints of certain matters. Those
things have not been established. The
testimony so far, as I understand it,
disproves those charges, and I see
no use of keeping piling upon and
piling upon evidence that just tends
to refute those charges. If you have
anything to sustain the charges I am
not objecting to you going into it.
I am not trying to control you. I
am merely announcing my status.

Senator Martin: The way I look
at it the charges prove themselves.

Senator Woodward: If you are
satisfied with your evidence that is
all right with me,

Senator Martin: When the Gov-
ernor sent the message here she was
called upon for her Bill of Particulars
which was laid before us. There has
not been a thing on earth, as I un-
derstand, that she set out and gave
in that Bill of Particulars that has
been denied. The Highway Com-
mission admits they did it but under-
takes to vindicate themselves upon
certain grounds and partieunlarly that
that is the only way they could do
it and continue to build roads in
this State. Now, whether there has
anything been established, or proven,
—to my mind, counsel states that
as a fact, and it Jooks to me like it
might be left to his opinion— -

Senator Woodward: (Interrupt-
ing} I said I was only speaking for
myself,

Senator Mattin: [ am glad you
made that statement. You salgd
nothing had been established and
nothing been proven. We have just
got these exhibits brought over,
handed to me since I came in here
about ten minutes ago. 1 feel like
we ought to have some time to go
threough them to see exactly what
they contain, what the agreements
are, as set outl in them, between the
Highway Department and the vari-
ous counties involved in this matter.
We might undertake to get by by

| using the auditor who went aver the

books and made the report. 1Is
Mr. W. Frank Carter in the room?
We want to ask Mr. Carter to be
sworn.

(Thereupon, the Chair swore Mr.
Frank Carter.)

Senator Sanderford: Mr. Chair-
man and gentlemen of the Commit-
tee, 1 want to send up a letter and
ask the Secretary to please read it in
view of the fact my counsel was de-
nied the privilege of asking ques-
tions,

{Thereupon. the Secretary of the
Senate read the letter referred to.)

The Chair: What is the pleasure
of the Committee?

Senator Sanderford: I move that
the letter Le placed in the record.

Senator Woodward: I move that
it be stricken from the record for
the reason it is unsworm, ex parte
statement of a2 man who discloses no
facts but merely expresses his own
personal opinion and conclusion in
sn indictment against the Highway
Department.

Senator Woodruff: [ want to sec-
ond that motion and say that I think
it ought to be excluded from the rec-
ord as being a reflection npon the
integrity, the honesty, the ability
of this Senate and its members to
place fairly and squarely in the rec-
ord all matters pertinent to this in-
quiry, and I say further that I am
disnosed at this instance to call that
gentleman before the Senate and
reprimand him as being in contempt
of the Senate in raising inferences
and making the implication in this
communication that anybody in the
Senate, or out of it, is disposed to
whitewash the facts involved in
this inquiry. I move the communi-
cation be stricken from the record.

The Chair: Do you make that as
1 motion?

W,



388

SENATE JOURNAL,

Senator Woodruff: I am merely
seconding the motlon of the Senator
from Coleman,

The Chair: The motion by the
Senator from Bell is that the com-
muunication he printed as a part of
the record in this case. The motion
of the Senator from Coleman, as a
substitute, is that it be strickern from
the record and be not printed,

Senator Woodward: For the rea-
sons stated.

The Chair: It
discussion.

Senator Sanderford: Owing to the
fact that the Senator from Coleman
and the Senator from Wise at the
beg.nning of this inquiry arose to
state they liave personully investi-
gated all the records of the State
Highway Department, that they had
gone into all the matter thoroughly,
and that as far as they could find
they had come to the conclusion
that there was absolutely nothing
that even tended to indicate that
the department was guilty of fraund,
or in the matter of mismanagement
or misapplication or in any of the
matters charged, and they asked
that those messages of theirs be put
into the record, and it was agreed.
Now, why do they object when the
Serator from Bell asks his attorney
to draft a message from his county
and for him presenting the other
side of the thing? Why should they
object to it going into the record?

The Chair: May the Chair ask
ohe question? :

is now open for

Senator Sanderford: Yes, sir.
The Chair: One county involved
in this controversy is Wheeler

County, in my district, and I would
like to know how the gentleman
comes to represent them. So far as
Wheeler County is concerned I will
represent it, and they do not need
any further representation the way
I lonk at it,

Senator Sanderford:
lieve
them.

The Chair: It is representing
Wheeler County the way 1 under-
stood it. I will take care of them.

Senator Sanderford: (I will be
glad to have it amended to repre-
sent Bell County only.

Senator Woodward: The county
judge of Concho County instructs the
Secretary that the gentleman was
not representing Concho County.
© Senator Woodruff: It occurs to me

I don’t be-
it says he represents all of

that some evidence of the gentle-
man's connection with any county
ought to be filed here in this Com-
mittee, giving him specific authority
to appear for any county.

The Chair: I think that has al-
ready been filed by the Senator from
Bell. At my invitation that was per-
mitted, representing Bell County,
and [ think that is perfectly all
right.

Senator Woodruff: I mean, of
course, any county other than Bell.

Senator Collie: It appears to the
Senator from Eastland this is an
ex parte statement by some witness
and it appears to me this is im-
proper and should be excluded for
the reason it is not sworn to. If the
gentlemen, this side of the Board of
Managers wants this testimony in
here, they know the proper way to
get it before the Committee. They
ean take his deposition or subpoena
him as a witness to testify to the
things set out in that statement.

The Chair: Is there any further
discussion?

Senator Sanderford: Is there any
objection if we subtract the name
and put the name of the Senator
from Bell?

Senator Woodward: None what-
ever, Any statement you want to
g0 in this record 1 have no objec-
tion, and when you ask why do we
object to him making a statement
when we made a statement,—it is
for the reason we constitute the
Senate of this State and we have
a right to make a statement on the
floor of the Senate, and we have a
right to have our statements read
into the record, but outsiders, who
are filing an exparts, unsworn con-
clusion here, we are not willing to
put that on record. Any statement
you want to make and put into that
record, I have no objection to it at
all. You have a right to make any
statement you want to. You can put
your name in his place if you want
to.

Senator Sanderford: 1 want the
Senator from Coleman to understand
I am not an attorney, and my couniy
and my people are involved to the
extent of over seventy thousand dol-
lars and I asked for an attorney to
come in and represent my people
and me as an attorney, and you all
have excluded him from asking ques-
tions, and that is the reason [ ask
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that he present this letter of ex-
planation.

Senator Woodward: I have made
myself clear. I have no objection,
as a. member of the Senate, to yvou
signing that commurication your-
self, or any other communication
¥you want to read into the record,
but I do not believe I would in-
clude that statement that is a re-
flection on your colleagues.

Senator Sanderford: I don't
think there is any refiection in there.

Senator Woodward: If you are
going to sign that letter my friendly
guggestion is that you stirike from
that letter those things that reflect
upon the integrity of your col-
leagues. I don’t think you want to
do that, '

Senator Sanderford: I don't
think there is anything in there
that does that.

Senator Reddift: I don’t want to
take up too much time, but in view
of the statement made by Senator
Woodward, and others, that the orig-
inal motion and the substitute both
be withdrawn, and the Senator from
Bell be permitted to put in the state-
meni whatever he sees fit.

Senator Woodward: I don’t want
my motion withdrawn to strike the
statement as made by the outsider,
from the record.

Senator Redditt: The statement
may be withdrawn as suggested, and
the Senator from Bell can put in
what he wants to,

Senator Woodward: [ want thig
to be a privileged matter. I don’t
want the members of this State in-
dicted by earrying a communiecation
by a man who had no right. He has
no right to send up that indictment
and then withdraw it. I want the
members to understand the motion
I am making is a privileged motion.
They have no right to publish this
eX parte unsworn statement without
suffering the consequences.

Senator Sanderford: And what do
yYou want stricken out?

Senator Woodward: The whole
thing, because it is an insinuation
that we are irylng to whitawash
somebody and I say it is an infamous
Iie and I stand on my feet to back
it up.

Senator Collie: Isn't it also against
those on this side of the table?

Senator Woodward: I speak for
myself. :
The Chair: I think Senator Red-

ditt has offered the proper solution
of the matter.

Mr, Hair: Mr, Chairman, will you
permit me to say something?

The Chair: Proceed, Mr. Hair.

Mr. Hair: I have passed the age
of fifty-five years; I have been prac-
ticing law for over thirty years. 1
have never been a member of this
Honorable Senate, but, Sirs, this
Senate as a Committee of the Whole,
invited me to participate in this trial.
If 1 know anything about the rules
of court procedure, or investigations,
and I know anything about the rules
of evidence, this Senate on Saturday
afternoon, after unanimously inviting
me to represent Bell County, and the
Senator from Bell, through one of
its Senators, by his direet words and
action, misconducted himself, and
he is not familiar with the facts In
this case. As a Senator he stateg that
he has made an investigation, and
I want to tell him that when he says
that what I have stated in that state-
ment is mot so he is alsp stating
what is a falsehood.

Senator Collie: May I make a mo-
tion, Mr. Chairman, that the Com-
mittee stand at ease for five minutes
until we get straightened out here?

The Chair; The Committee will
stand at ease for ten minutes.

(Whereupon the Committee took
a recess for fifteen minutes.)

The Chair; The Commitiee will
now come to order,

Senator Pace: Mr. Chairman,

The Chair: I recognize Senator
Pace.

Senator Pace: Mr. Chairman and
members of the Committee, I think
the members of the Senate of the
State of Texas are well gualified to
conduect this investigation. [ don't
know that it is necessary for the
members of the Highway Commis-
sion, personally or otherwise, to have
a group of attorneys here, as well
as well-wisherg and others, and other
attorneys, or otherwise. T believe
that the members of the State Sen-
ate can conduct this examination in
s dignified manner. I made a mo-
tion here the other day that certain
gentlemen be allowed the privileges
of the floor, those gentlemen being
the personal representatives of Mr.
Cone Johnson, a member of the
Highway Commigsion. I believe that
probably, in the light of the things
that have developed, that maybe that
was a mistake, I think the things
that have occurred possibly might be
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the forerunner of other things that
might occur, and I therefore, want
to make a motion that we amend our
rules of procedure and exclude the
attorneys for the members of the
Highway Department, and that we
exclude any and all outside individu-
als, under our rules that we have
adopted, save and except members of
the House and members of the Sen-
ate, under our Rule 92; and that we
conduct this examination in a man-
ner hecoming the Senate of the State
of Texas, and I would, of course,
except the Attorney Genera]l from
that rule. I think the Attorney Gen-
eral should be here.

Senator Neal: Mr, Chairman, may
I be recognized?

The Chair: Senator Neal.

Senator Neal: I would like to sug-
gest that the Attorney General's De-

partment has bheen invited and
should be permitted to stay in. Do
I understand the motion includes
them?

Senator Pace: Yes.

The Chair: What about the

Banking Commissioner, State Comp-
troller, and other State departments?

Senator Pace: As to this suggest-
ed amendment, T meant the State
departments and it does not exclude
then:.

The Chair: The motion is that all
attorneys be excluded, and that the
Attorney General's Department be
represented here, and that the Sen-
ate conduct the investigation. That
covers your motion, doesn’t it, Sen-
ator Pace?

Senator Pace: Yes.
The Chair: Is there any discus-
sion on that motion?

Senator Martin: Individually, so
far as [ am concerned, it makes no
difference with me one way or the
other. 1 could sit here and pro-
pound questions for weeks, and have
no trouble with anyone, because if
I should make a blunder of any kind,
if it is called to my attention I
would be glad to apologize for it in
a moment; but since we have started
with this in this way, part of the
hearing has gone on up to this time
with certain parties in here, I just
want to call the Senate’'s attention
to the fact where we will be. It is
like permitting a lawyer to sit in a
court room during half of a trial,
and when the trial is half over, to
exclude him from the room during
the remainder. Of course, individu-

ally, it don't make any difference to
me,

The Chair:
discussion?

Senator Stone: Would the effect
of the motion be to exclude the at-
torneys for the Highway Department,
and the attorneys for Mr. Johnson
and zll of them?

The Chair: Yes.

Senator Sanderford: In view of
the fact we are investigating the
Highway Department 1 think they
are entitled to have their attorneys
here, and as it was I who asked for
counsel in behalf of my people, and
for my county, if you want to exclude
all others I will vote with you on it.
And because I have been in this
little skirmish I gladly accept all of
the blame and offer all of the apolo-
gies it takes to make conditions
right. But in the defense of the
State Highway Department, I think
they are entitled to have all of their
attorneys. If you want to eliminate
all other outsiders 1 will vote with
you, and I will try to represent my
people and the affairs of my county
in a manner so that they will feel
like they have had fair representa-
tion,

The Chair: I am sure that the
Senate appreciates the magnanimous
statement of the Senator from Bell
and the splendid spirit in which it is
made,

Senator Collie: I can heartily
agrec with the Senators who have
just spoken, but it seems to me like
inasmuch as we are investigating
the Highway Department they ought
to have a right to sit in here.

The Chair: It does not exclude
the members,

Senator Moore:

Is there any further

What about the

representatives of Commissioner
Johnson?
The Chair: Senator Pace’'s mo-

tion included them and he asked the
motion tp be amended.

The Chair. You have heard the
motion. All in favor of it let it
be known by saying aye, opposed the
same sign.

The Chair: Gentlemen, you all
voted mighty weak on that thing.
I am going to ask you to vote again.

Senator Purl: I would like to
have the motion put again.

The Chair: The motion was that
all attorneys be excluded during this
hearing and that no one participate
in conducting the hearing, except the
Attorney General’s Department and



SENATE JOURNAL.

391

the members of the Senate, and I
put the motion twice and I think {t
carried. If they want an Aye and No
vote I will call the roll.

Senstor Woodruff: Mr. Chairman,
it being a motion to change the rules
does it take a two-thirds vote?

The Chair: It is not changing the
rulea.

Senator Sanderford:
tute motion in order?

The Chalr: I put the motion and
it carried and it ias too late. You can
move to reconsider the vote if you
wish.

Senator Collie: What about the
Attorney General. Isn't it his duty
under the statute to represent the
Highway Department?

The Chair: I think he is represent-
ing the State of Texas.

Senator Sanderford: It is their
duty to represent the departments.

The Chair: He represents the De-
partment and I think he also has a
bigger duty than that, he is repre-
genting the people of the State of
Texas,

Senator Collie: T think the High-
way Department 1§ entitled to rep-
resentation here.

The Chajr: The members may be
present, and I think the Senators will
ask any question the members of the
Highway Commission might desire,
and I think we will get along that
way.

Senator Stome: I would like to
move to reconsider with the idea of
amending that rule, permitting the
Highway Department to keep their
counsel on the floor and any exam-
ination to be conducted by the Sen-
ate,

Senator Pace: The Senator did not
vote right.

Senator Parr: I move to reconsider
the vote for this reason. I don't
agree with Senator Pace. I think
the Highway Department should be
recognized here and I think the
county judges of this State should be
allowed counsel here tg sit at that
table and propound questions to any
county judge that is put on this wit-
nesg stand. I regret what happened
here a while ago as much as any
Senator in this Chamber, or anybody
else, and 1 hope it will not occur
again. Now, I want to see that the
light is turned on this proposition
and go to the bottom of it and see
who ig in the wrong, and if there
is apy wrong, punish the wrongdoers;

Is a substi-

if there is no wrong 1 want to see
everybody cleared from any implica-
tion anywhere. | hope the light will
be turned on this proposition,

The Chair: Motion hai been made
for reconsideration of the motion
of the Senator from Smith, and was
adopted. Is there any fturther dis-
cussion?

Senater Woodruff: Yes, sir, on mo-
tion to reconsider. In the Arat place
—the Senator f{rom Duval—no
county here, in connection with any
of the county officlals in any of the
list of twenty-two counties whose af-
fairs bear on this proposition, are un-
der inguiry or are in question.

Senator Sanderford: Will the Sen-.
ator yield?

Senator Woodruff: I will.

Senator Sanderford: According to
the testimony it tends to show that
liability of loss will be on the county,
and as my county 1a one of those
counties, I felt like and feel like the
liability of loss should not be on the
county, therefore I asked for the
privilege of counsel, and I think they
should have representation, in view
of the fact that they do stand a
chance of having a total liability tor
loss placed upon them.

Senator Woodruff: Now, Mr. Chair-
man, there are twenty-two counties.
The county judge and four commis-
sioners, each of whose official acts
themselves would be subject to re-
view, and each of whom. under the
theory of the Senator from Duval,
would be entitled to personal repre-
sentation on the floor of the Senate,
I can see no good purpose to be
served by their being here. The Sen-
ator from Bell, the Senator from
Wise, the Senator from Duval, are
amply able to take care of the situa-
tion with respect to these counties.
What we are interested in here and
the important thing involved in this
hearing is to find out whether or not
certain acts—official acts—of the
Highway Commission of the State
were unlawfully done. If not un-
lawfully done, whether they were un-
wisely and unjustifiably done under
the circumstances; that the sole pur-
pose of the inquiry, as T understand
to be the purpose — —

Senator Parr: Do you yield?

Senator Woodruff: Yes, sir.

Senator Parr: That is very true,
but you want to get these county
judges on the witness stand and
prove by them that the actions that
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have been performed by the Highway
Commission, if they are legal and
everything and will stand the turn-
ing on of the light as to everything
they have done, then, gentlemen, I
am with you, I want to see it done.
I don't want the blame laid on the
Highway Department any more than
you do, and I don’'t want the blame
laid on the county judges any more
than you do, but I want to see the
light put on these transactions and
see what they are, and if there isn't
anything, well and good, and if there
is something we will see what it is.

Senator Woodruff: That is quite
good, Senator Parr, and I quite agree
.in your gtatement, and the investiga-
tion should have ample light as to
whether the commissioners court or
the Highway Department is in any
way responsible officially or other-
wise and see if any one of the people
are culpable for any action.

Senator Cousins: Senator, I feel
that in the interest of justice to all
alike they should be allowed to select
one of their number, of the county
judges or lawyers to represent them,
to come down here and ask to be
recognized, then we might take that
under proper consideraiion. That is
just my opinion of it. If they want
to come, let them come.

Senator Woodruff: If the group of
counties affected come here and have
a spokesman and ask for the privi-
lege of sitting in this hearing, I think
it is entirely proper for them to do
80. But the point I am making is
that you are inquiring into the ac-
tions and conduct of the Highway
Commission, and if 1 am any judge
of the testimony that has been in-
troduced so far in the hearing, there
has been no culpahility alleged
against any member of the Highway
Commission or any member of a
county court, that each of them and
all nf them acted as wisely as they
could under the circumstances.

Senator Horpsby: Point of order.
The Chair: BState your point of
order.

Senator Hornshy: My point of
order i3 it is not proper to be dis-
cussing as to whether the county
judges acted wisely or not.

Senator Redditt: Let me make a
motion: That we take a recess until
2:00 o'clock tomorrow for the pur-
pose of enabling us to determine
some rules of procedure or rules of

' evidence in the conduct of this hear-

ing.

Senator Woodruff: Yes, sir. I
vield o the substitute, speak for the
substitute and the motion to recon-
sider, it occurs to me better to vote
down both motions and settle down
here and resume the work where the
Committee left off a few minutes
apo.

The Chair: All right. Mr. Secre-
tary, I believe I will let you call the
roll.

(The Secretary called the roll, and
announced the vote as being eight
‘‘ayes’ and nineteen "“noes'’.)

The Chair: There being eight
‘‘ayes’” and nineteen ‘“‘noes”, the mo-
tion to reconsider is lost. Now, I take
it that settles that controversy. The
witnesg has been sworn and is now
on the stand. I want to state that
possibly this was precipitated by a
ruling which I made the other day.
That ruling was made simply because
the Chair felt that the testimony be-
ing elicited was & repetition for about
the fourth time. I also want to turn
on all the lights, and 1 adopt every-
thing that Senator Parr has said.
And I will do my best to maintain
order here, and I think you gentle-
men out there in the Senate ecan
bring out everything that should be
brought out on both sides of this
question, to the best interest of each
gide of the parties. And I will try
to do my part here, Now, let’s have
order and proceed with the hearing
of this witness.

Senator Martin: Mr. Chairman, is
it all right for me to proceed to ques-
tion the witnessg?

The Chair: Yes, sir.

Senator Martin: I would like to
have the privilege of having Mr.
Lynn sit near me here.

Questions by Senator Martin.

Q. Mr. Carter, what are your
initials?

A. William Frank Carter.

Q. What is your business?

A. At the present time, I
Asgistant State Auditor.

Q. Are you a certified public ac-
countant?

A. Yes, sir,

Q. How long have you been
such?

A. I received my certificate in
1926.

Q. You say you are at this time
only an Assistant State Auditor?

am
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A. Yes, sir.

Q. As Assistant Staie Auditor,
what are the facts as to whether or
not you have had occasion to ex-
amine the books of the Highway De-
partment?

A. We examined them ifor a cer-
tain period.

Q. When did your examination
begin?

A. It began some time in the
month of either May of June, 1931.

Q. ‘317

A, Yes, gir,

Q. Did you remain on that par-
ticular job, on continuously wuntil
when?

A. I wouldn't say exactly con-
tinuously, because there was a
period of time that I was off on
other jobs; but I had some men
working on the job under me from
then up until some time in Decem-
ber.

Q. December, 19327

A. Yes, sir.

Q. Then, from May, 1931, un-
til December, 1932, you or some-
body under you Wwere continuously
working on the books of the High-
way Department?

A. Yes, sir.

Q. Now, you said you had ex-
amined the hooks of that Depart-
ment for a certain period of time.
What period of time?

A. The period covered here is
from September 1, 1929, to August
31, 1931. However, in some cases
we were enabled to make it closer
to this date than that.

Q. I hold in my hand here Vol-
ume 10 of the Second Biennial Re-
port of 1932, audit of the State
Highway Department, General Com-
ments and Recommendations. Is that
or not your report on the Highway
Department or any part of your re-
port?

A, That is a pa.rt of the report
of the State Auditor’s office here.
This is made by Mr. Moore.

Q. A part of the report? What
other part is there likely to be to
it?

A. There were two volumes.
Volume 11 and Volume 12 were in
connection with purchasing for the
Highway Department, and Volume
14 is the list of financial state-
ments and procedure of the Account-
ing Division.

Q. 11 and 12 involved what'?

A, Purchasing.

Q. And part 14 involved what?

A, The financial system, com-
ments on the accounting,

Q. What part of it involved pur-
chases?

A. That was on certain requisi-
tions issued for purchases made by
the Highway Department.

Q. All for iequipment,
forth?

A. The furnishing of parts, for
repairs, for equipment,—we also
covered a few items of equipment,
but that report was principally for
parts and repairs.

Q. Principally what?

A. Repair parts, purchases, and
repair work done.

Q. And Book 14 covers what?

A. Book 14 is the financial di-
vision or details of financial trans-
actions and comments on the ae-
counting division and comments on
financial statements.

Q I find here on page—mnear the
bottom of the page this language:
“The situation has been misman-
agea sc completely and the interests
of the State of Texas and Henderson
County in this case -have been neg-
lected so flagrantly, that it is rec-
onimended that all of the circum-
stances relating to the deposit of
State and County funds in this baak
anda the later liguidation of the bank
bu investigated thoroughly by a com-
m'ttee of the Legislature in order
to place the responsibility for the
loss that has apparently been suf-
fered by the State and- by the,
County, and for the entire situation,
as it now exists;” did you, or.not, as
and auditor for your Department .
make that recommendation? L

A. That recommendation Wwags
made by the office; it was written,
by Mr. Lynn and myself in conjunq—,
tion.

Q. Mr. Lynn was relymg uDon-
what you found with reference to
that fund there, was he?

A. Yes sir, that covers or ap-
plies particularly to the situation
in the Athens National Bank at
Athens, Texzas.

Q. All right, will you just outline
in your own way what you mean. by
relating to the deposit-of State and
county funds; how could the State
be involved in that?

A. There were balances placed in
that bank in escrow to pay for high-
way construction, and in addition to
that, there were tax collections

.and so
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placed in that bank which were due
the Comptroller of the State of
Texas.

Q. Did you or not, or can you
now give ug offhand how much the
State had in the bank at that time?

A. The figures of the balances
of the State Highway Department
are shown in this report on page
6; there was due the State Highway
Department, or rather placed in es-
crow for the benefit of Staie High-
way Department $85,846.27; in ad-
dition there were amounts due the
Comptroller which I haven’t the
exact figures on, but which were ap-
proximately $50,000.00,

Q. Do you know how long that
has been due to the Highway De-
partment?

A. Those moneys were placed in
that bank at various times and as
the construction has proceeded cer-
tain amounts have been transferred
to the escrow accounts, and certain
withdrawals have been taken from
it. I could refer to my working pa-
pers and give you the dates of the
deposits, but I don’t have that in
mind; they covered ocver a period of
several years.

Q. Could you give us the dates
of the checks given on that particu-

lar deposit?
A. That involves several de-
posits. Just which checks are you

referring to now?

A. That escrow account that was
in the Henderson bank; c¢an you
give us the date when the checks
were dated and about when they
were presented?

A. There was only one check
which has been issued and not
cashed that is mentioned in here,
dated January 15, 1931, for $60,-
669.56.

Q. Is that the date it was to be
paid?

A Yes, sir.

Q. Do you know whether that
was a post-dated check?

A. The information we were
given was that it was a post-dated
check; now the county clerk’s check
stub bock showed the check to have
been issued in November, 1930, but
dated for payment in January, 1931.

Q. Did you talk with the county
clerk anything about it?

A. Not to the county elerk,

Q. To the county auditor?

A. No sir; I talked to the county
¢lerk’s deputies, you might say.

Q. Were you or not informed
that that check had been written in
November, 1531,

A. Yes, sir, all of the checks—
there were several of them along in
the stub book at that point, and we
were told that they were all issued
at that time.

Q. How were—

A. There were several checks at
that same time, and we were told
that they were all issued at the same
date.

Q. Ie that or not the list of
checks given on page 77 in this
book?

A, Yes, sir.

Q. How much is the total amount
of those checks?

A. They are not added up in
here; 1 can take the time to add
them if you wish me to add them.

Q. I thought maybe you already
had them added.

A. No sir; I didn't add them, but
they are about $160,000.00.

Q. My understanding is those
checks were all given in November
and they were due or to be pre-
sented, December 1st, 1930, three of
them, January 1st, 1931, three of
them; January 15, 1931, January
15, 1931, January 15, 1831, is that
right?

A. There were
January 15, 1931.

Q. And all of those checks have
been paid except one?

A, Yes, sir.

Q. 'That's the $60,669.56 check?

A. Yes, Sir.

Now, at the time you were
there what are the facts with refer-
ence to whether or not that bank was
in process of liquidation?

A. It was in the process of liqui-
dation,

Q. How long had it been in such
process of liquidation?

_A. Something less than a year
at the time I was over there; I think
that I was thera in March or April,
1931, and the bank went in liguida-
tion in April, 1930.

Q. A little bit better than a year
or about a year?

A Yes, sir.

Q. Did you Iinvestigate to see
whether or not the Highway Depart-
ment had filed any statement of that
account?

A. Statement in what way?

Q. With the liquidating agent;

four checks
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had they filed any affidavit of any
¢laim with the liquldating agent?

A. I couldn’t get any information
from the liquidating agent as to any
claim having been filed, and as far
as I could find out there was no claim
filed with the liguidating agent.

Q. Did you ask the Highway De-
partment if they had filed any claim?

A. No sir; I asked them about
whether they had deposited the
<heck and they informed me they had

" not.

Q. You asked them if they had
depogited the check?

A, Yeg, sgir,

Q. Deposited it where?

A. With the State Treasurer for
«ollection.

Q. Is that the legal course or
<hannels through which the checks
must go?

A, Yeg, sir,

Q. Where did you find that law?

A, It is in there.

Q. You don't cite it here in your
ook,

A, We don't cite the specific ar-
ticle that provides for the depositing
.0f checks, but we do cite it in the be-
ginning of this report. The law
which is applicable to all the depart-
ments.

Q. That’s the reason I asked the
question; I thought maybe you had
given a summary of that particular
article of the statutes. You, as one
0f the State Auditors, would say
when January 15th came, even
though that were a post-dated check,
that that check should have been
turned in to the State Treasurer.

Q. And if it had been turned in to
the State Treasurer on January 15th,
and this bank closing on March 8th,
-‘would it in due course and have been
cleared through and the State have
gotten its momney?

A. It would have had time to
have heen cleared through; I
couldn’t say whether the State would
‘have gotten its money or not.

Q. Going on the assumption that
the bank had the money it would
‘have been cleared through in time
for the State to have gotten its
‘money, wonld it not?

A. Yes gir, in the ordinary course
-of business, it had time to clear.

Q. 1 want to ask you if you had
.occasion to investigate the various
accounts that are mentioned in the
Governor’s bill of particulars, par-
‘ticularly of Bowie County, Colorado

County, Concho County and the
other counties mentioned there, did
you have occasion to go into those
particular accounts as auditor?

I am not familiar generally
with the Bill of Particulars, but we
did, at the Governor’'s request, make
a list of projects on which certain
checks were being held on the Se-
curity National Bank of Austin; are
they the ones you refer to?

Q. Those are the ones I am re-
ferring to; they are being held by
whom?

A. By officials of the State High-
way Department or employees of the
State Highway Department.

Q. Well, I would like to know as
to what particular persons in whose "
hands you found those checks?

A, Mr. R. J. Hanks, superin-
tendent of the aid projects.

Q. What records of them gid
they have in the Highway Depart-
ment that you found?

A. Mr. Hanks had the checks in
a file in his desk and omne of the
other employees, I believe it was Mr.
Kingsbury, also had a list of those
checks.

Q. What did the
checks show?

A. 1 couldn’t tell you exactly,
but I remember that it did have the
name of the county, the projeet num-
ber on which it applied, and the
amount of the check; [ am not sure
whether it showed the date of the
check or not,

Q. It did have those things, you
say?

A. Yes, sir,

Q. Mr. Kingsbury, you think, had
the record of those checks, and you
think Mr. Hanks had the checks?

A. Yes, sir.

Q. Did ycu add them up to see
how much they amounted to, that
they were holding there? )

A. We listed each check, and we
checked Mr., Kingsbury’s records,
the checks which his records showed
they should have, and they—we listed
from the actual checks themselves
which Mr. Hanks delivered to us,
the date of the check, the amount of
the check and so forth, and then
checked that against the record
which we had gotten from Mr.
Kingsbury.

Q. Did it balance?

A. T think it did, yes, sir.

Q. Did the record that Mr.
Kingsbury held show that even the

list of the
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checks that he had formerly listed
there had been paid?
" A. 1 don’'t remember, sir; the
way the file was kept, it wasn't like
a4 ledger account that would show
deposits and credits; it was merely
a list; we didn't particularly try to
se¢ whether he had taken any checks
and disposed of them before; we
were only interested in the checks
he had held at that time,

Q. And I am not interested in
whether he had disposed of them be-
fore; what I am interested in is
what the list showed as to checks
that had been paid?

A. He had his files separated be-
tween paid items and unpaid items
and we listed only the unpaid files,

Q. You listed only the unpaid
file, and you didn’t look at the paid
file?

A. No, sir.

Q. And you don’'t know whether
any of those checks that were for-
merly listed or had been listed on
the unpaid record were found to be
paid later on?

A. We didn't try to check it from
that point; we were checking it only
to see what they held at this partie-
ular date.

Q. Isee. Now, you spoke rather
indcfinitely about some of those
escrow accounts there. What is your
opinion with reference to the State
Highway Department's system of
keeping a record of those escrow ac-
counts there, did you make any com-
ment on that?

A. We made various comments
on the escrow accounts in there, Sen-
ator; I don't know just exactly which
particular comment you might be in-
terested in.

Q. Well, where does your escrow
account begin in this book, that is,
vour comments on it?

Senator Woodward: What volume
are you reading from?

A, Volume 10.

Q., Where do you find that?

A. On page 69, the comments.

+ @. Now, before you go into that;
did you total up the total amount
that was being held there by the
Highway Department in the escrow
accpunis?

- A, In those county checks that
they were holding?

Q. Yes, sir.

A, Yes, sir, .

Q. How much was that total?

A, Now, this covers the checks

in the Security Bank and Trust

Company in Austin, and is shown on
page 6 of the memorandum which
we gave to the Governor,

Q. Page six?

A. That's not in this report;
that's another report that we gave
to the Governor; the unpaid checks
on hand were $1,077,462.52.

Q. Now, what is the total escrow
account?

A. The total escrow balances
were $2,048,655.69; that refers to
the Security Bank only.

Q. I see, and that does not In-
clude the gsixty thousand dollars at
Athens?

A. No, sir,

Q. You found other such in-
stances as that though over the
State?

A. Just what instances do you
refer to, Senator?

Q. Well, what I mean to say is
were the escrow accounts deposited
in the banks that had not been pay-
ing all warrants when presented?

A. Yes, gir, there were a number
of them.

Q. About how many others did
vou find?

A. Our general verification of the
escrow accounts was made as of Jan-
uary 31st, 1932; at that time the
balances in the escrow account were
$6,212,232.66; that's shown on page
7¢ of YVolume 10,

Q. Page 70; let me get that in
mind; those figures are so big I
can't carry them hardly—

A. On page 70.

Q. You found that the escrow
account that was being carried in
the various banks in the State was
$6,212,232.657

A. Yes, sir.

Q. Now, did you have occasion to
examine the securities for those es-
crow accounts?

A. Not for all of them, no, sir;
we didn't examine the securities.

Q. Did you examine any of the
securities held by the Security Trust
Company here?

A. We didn't examine the securi-
ties themselves, but I got a certificate
from the Austin National Bank as
to the securities which they held.

Q. As to the amount?

A. The amount and the listing
of each bond or warrant or such
pther time as made up that amount.

.Q. Did they give you an esti-
mated value of those securities?

A. No, sir.

Q. Have you yourself made any
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investigation as to the values being
s0 held?

A. No, sir; we made no attempt
to value them.

Q. Yon made no attempt to value
them?

A, No, sir.

Q. So you don’t know then whalt
the securities are worth as long as
they are in the escrow account, is
that true?

A. Ido not.

Q. Now, as an auditor or as :
certified publie accountant, you had
to study, I presume, commercial law,
did you not?

A, Yes, sir.

Q. And your dealings here as
State Auditor has familiarized yom
with the State law?

A, Yes, sir,

Q. Did you look for any article
in the statutes anywhere that would
give the Highway Department au-
thority to hold these checks?

A, The general statute provides
for the depositing of moneys received
and the specific statute provides for
the deposit of the money to be made
with the Comptroller, as they are
collected. I have not been able to
find any statute that provides for
. any department to hold any moneys
after they are received.

Q. Do you know of any law that
would permit the Highway Depart-
ment to sit and hold checks that
would not permit any other institu-
tion or State department to sit and
hold such checks?

A. That's a matter of legal con-
struction that I don’t think my opin-
ion would mean anything on.

Q. You don’t think with your ex-
perience as an accountant and your
familiarity with the law, that that
would enable you fo answer it?

A, There might be a statuts that
the Attorney General might Eknow
about that I haven't found. The
statutes are pretty wide. I have
looked through them, but I don't feel
competent to pass on all questions
of law affecting State departments.
When we are in doubt, we usually
agk the Attorney General for an
opinion.

Q. Did you ask the Attorney
General for an opinion on that?

- A, No, sir.

Q. In your mind the law was so
conclusive you didn't need any con-
struction, 18 that right?

A. I had nothing at the time we
made this audit to bring up the ne-

cessity for a question; however, we
did have a copy of the Attorney Gen-
eral’s opinion which was read into
the record here a few days ago.

Q. You said you had a copy of
the opinion?

A.  Yey, sir.

Q. It seems there were two opin-
ions—did you have one or both?

A. We had only one.

Q. Which one?

A. It’s quoted in this report; I
can identify it for you I think. The
opinion date January 27th, 1932,
It's quoted on page 82 and 83 of this
report,

Q. 82 and 837

A. Yes, sir.

Q. Now, having had this opinion
before you, I presume, you are famil-
iar with it?

A. Yes, sir,

Q. Familiar with the holdings.
What are the facts as to whether or
not the act of the Highway Commis-
gioners in holding the check in the
Athens transaction was or was not
a violation of the ruling of the At-
torney General’s holding?

A. That would be a matter of
opinion. The Athens Bank check
was prior to the date of this opinijon.
In fact, a year prior to this date.
The Athens check was dated Janu-
ary, 1931, and this opinion was ren-
dered January, 1932.

Q. A year thereafter?

A. The opinion was & year after
the date of the check, yes, sir.

Q. And at that time, s¢o far as
you know, there had been no opinion
rendered by the Attorney General to
anyone else?

A. None that I know of.

Q. Now, Mr. Carter, it the se-
curity that i{s given to back up these
warrants being held by the High-
way Department is not sufticient to
protect the State’s interests in there,
somebody will have to lose, won't
they?

A. That will depend on what the
liquidation of the bank will pay oul
bacause the value of the security is
not stated.

Q. Did you learn that the Se-
curity Trust Company was in process
of liquidation when you made this
report?

A. No, gir, they were not in pro-
cess of liguidation.

Q. Then you say you didn’t have
any occasion to look over the secu-
rities being held?

A. No, sir.
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Q. But if the securities are worth
only thirty or forty cents on the dol-
lar, if that's all the county securi-
ties this depository has, somebody
will have to lose?

A. [f the securities are worth less
than the deposits then they wouldn’t
get anything other—

Q. (Interrupting) Who would
you say as a certified public account-
ant would have to lose that money,
the county or the State Highway
Department?

A. That's a matter of law, Sen-
ator, and not a matter of opinion.
I don't know that my opinion would
be of any value to you on that,

Q. If you were called on for a
Security Trust Company liquidation
audit on these funds—these out-
gtanding ¢laims, you would certain-
ly say they were in favor of some-
body?

A. Yes, sir.

Q. And wouldn't you gay they
were held in favor of the State
Highway Department?

A. They are held in escrow for
the benefit of the State Highway
Commission and the county.

Q. Well, if the county had al-
ready delivered its warrants and the
State Highway Commission holds
that, you would put it on the State
Highway Commission?

A. That would depend on wheth-
er or not the delivery of the war-
rant would constitute payment,

Q. Doesn’t it provide that these
payments should be made by war-
rant?

A. Yes, sir, but it is contem-
plated only when the warrant is
cashed; I don't think mere delivery
of a warrant will pay a debt.

Q. The money is in escrow and
if they accept the warrant and then
hold the warrant, wouldn't you
think that would be in payment of
the county’s debt?

A. Senator, that would be a mat-
ter of law; not a matter that I am
competent to answer.

Q. You wouldn't undertake to
answer that?

A. No, sir.

Q. Did you or mnot observe
Article 6674-G when you were audit-
ing over there which reads like this:
“Qaid county aid shall be paid to
the State Highway Department for
deposit in the State Treasury to the
credit of the State Highway Fund
in partial payments ag the improve-
ment progresses’’?

A, Yes, sir.

Q. You observe that statute says
to be deposited?

A. Yes, sir.

Q. (continuing reading) “It
shall be paid by warrants issued by
the County Clerk and countersigned
by the County Judge and approved
by the Commissioners Court upon
account of the State Highway De-
partment certified by the State
Highway Engineer. Said accounts
rendered by the State Highway De-
partment shall be based on certified
accounts of contractors, laborers
and materialmen previously paid by
the Department, copies of which ac-
counts shall be filed in the county
with the accounts rendered by the

Department.” That statute pro-
vides shall be paid by warrant and
doesn’t say anything about a
check.

A. That just depends on a ques-
tion of language; the term warrant
and the term check are practically
synonymous in certain cases.

Q. In dealing with accounts
aren’'t they always synonymous?

A. No, sir, they are two kinds
of warrants; in some cases the
county clerk writes the warrant and
it is passed to the county treasurer
who registers and signs it and it
then becomes a warrant; at other
times a warrant is drawn by the
county clerk and presented to the
treasurer who issues his check for it.

Q. The c¢ounty treasurer
wouldn’t have anything to do with
the fund deposited in the escrow
bank?

A. Yes, sir.

Q. The county treasurer would
have something to do with it?

Q. Yes, sir. You couldn’t get it
without the signature of the county
treasurer.

Q. Have you seen any of the
certificates of deposit made up in
the Security Trust Company Bank
down here?

A. Yes, sir, I have seen them,
but don't remember the wording of
them exactly.

Q. You say you examined some
of these deposit certificates at the
time that you were making that
audit with reference to the money
placed in escrow?

A. You mean the escrow agree-
ments?

Q. Yes.

A. Yes, sir.
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Q. Did you find that all of those
deposit slips were the same?

A. 1 didn't examine the wording
of all those special escrow agree-
ments.

Q. Didn't examine all of them?

A. No, sir.

Q. Take the ome of Concho
County which provides that the
money is deposited there and that
same will be held to the credit of
the State Aid Project, glving the
number of it, and paid out only in
accordance with the terms of the
resolution. Now, going back to the
resolution, and it says, paid out an
a warrant. Then a warrant is all
that is necessary, isn’t it?

A. Yes, sir.

Q. Now, in your examination of
the books and records of the High-
way Department with reference to
the escrow account what is your
opinion, as an auditor and account-
ant, as to whether or not that is
a good business-like way of handling
it, or would you say otherwise about
it?

A. In what cornection, Senator?

Q. Keeping track of the escrow
acconnt.

A. T think proper ledger records
should have heen kept of every es-
crow account.

Q. And you didn’t so find it?

A. We found no ledger account,
no, sir. We found various certifi-
cates and office memoranda of vari-
ous kinds but no regular ledger ac-
counts.

Q. Did vou find any place where
the Department had lest any money
by reason of that?

A. I don't know whether they
lost any, or not. We found one case,
at least, where they had apparently
overlooked and not collected.

Q. How much?

A. I have a memoranda of that
if you will allow me a minute to find
it. :

Q. Al right.

A. On page 78 we recite one
case.

Q.. Page 787

A. 7Yes, sir.

Q. What is that? -

A. TUnder the heading of “Fail-
ure to Coliect Balances Due.”

Q. TFailure to colleect bhalances
due?

A. Yes, sir.

Q. How did you manage to find
that?

A, We sent out verification let-
ters to all of the county treasurers
asking for records of deposits, and
we also sent out letters to all of the
banks in the principal centers of the
counties where we thought escrow
money might be on deposit and
asked the banks to report any bal-
ances they might have. This balance
was reported by a bank in Eagle
Pass, I believe.

Q. But you found no record of
it at all in the Highway Depart-
ment?

A. There was a record in the
form of am escrow certificate in the
files of the Department. There was
no ledger account,

Q. No ledger accounts at all?

A, It was filed in the regular
project file of the county.

Q. Were any other items found?

A. That is the only one where
we found money in the bank where
they had apparently lost sight of it.

Q. What else did you find, if
anything, with reference to that?

A, You mean of what class? In-
sufficient balances, and things of
that kimd?

Q. Yes, gir.

A, We found quite a few cases
where there was apparently not suf-
ficient balances in the bank to cover
the amounts due the State. Those
things arise through variations in
the aecounts. Sometimes they didn’t
put up enough to start with, the job
was more than they thought it
would be, and they never put up the
balance. We have a list of those in
here.

Q. Where did you find those?

A. On page 74 and page 75 of this
report, a list of projects on which
the balances in the eserow accounts
were less than the amounts due the
Highway Department.

Q. Now, these escrow checks that
are being held by the Highway De-
partment, as you said a moment ago,
running around six million dollars,—
warrants being held—

A. (Interrupting) No, sir, that is
not a correct figure for escrow
checks being held.

Q. How much is the amount?

- A. The checks being held over
there—

Q. (Interrupting) I beg your par-
don, it is something over a million.

A, A million and some odd tkou-
gand dollars.

Q. Did you learn whether or not
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anyone is paying any interest on
these deferred payments, or these
warrants that are heing held?

A. I didn’t investigate that fea-
ture but I presume that the deposi-
tory bank would be reguired to pay
interest to the county until certain
time as the money was withdrawn.

"Senator Stone: On what date was
this?

A. Which?

Senator Stone: This one you just
mentioned?

A. That was ¢n February 11th,
1933, that we investigated the Se-
curity Trust Cowpany.

Senator Martin: I believe, Mr.
Chairman, somebody else might have
some questions they want to ask the
witness. I want time to investigate
some records and I will pass the wit-
ness for the time being.

The Chair: I
ator Redditt.

will recognize Sen-

Q. (Senator Redditt.} On page
6% of vour report I wish you would!
explain that with reference to
“Amounts deposited in escrow for
county aid.” The objection and crit-
icism vou make there is the way‘
the accounts were handied?

A You mean on page 69, the last
" paragraph of the page?

Q. Yes, sir.
A, Probably if I will read that—
. Yes. sir. that is what I want

vou to do.

A, It was found that the records
of the Highway Department consisted
only of escrow resolutions signed by
the County Commissioners Courts;
certificates of deposit signed by the
depository banks, which were filed in
the project files and correspondence
files of the Department: and a mem-
orandum record Kept. by the Super-
intendent of Aid Projects, which con-
sisted omnly of the date and amount
of the original deposit. No ledger
accounts were set up for escrow
funds and the amounts withdrawn
from such funds were not shown on
the records in such manner that the
halances in escrow could be deter-
mined readily.”

Q. You merely mean by that von
think better records should Thave
been kept?

A. Yes, sir, in order to determine
how much balance was in eserow in

any of these accounts it was neces-
| anditor

sary for us to accumulate records

from various sources and put them |

together to determine the balance.
That is an accounting problem and
the criticism there is of the account-
ing procedure, that the balances
could have been readily available in
a ledger account.

Q. With reference to this Secur-
ity Trust Company matter that we
have been investigating, these escrow
agreements with the various twenty-
two counties and the State Highway
Department, whether or not there
will be a loss in those transactions
depends entirely upon the value of
the securities placed in escrow as
security for those depositg?

A. T couldn't say that, Senator,
because the total recovery would de-
pend altogether on what could finally
be recovered in liquidation of the
bank, and as I said to Senator Martin
that is a matter of legal construc-
tion,

Q. That is the point I make. At
this time it is impossible to ascertain
just whether or not there will be a
loss, and if there is a loss the amount

“of it?

A. Somebody might be able to as-
certain it but I haven't made any in-
vestigation to determine it.

Q. It will depend upon the lig-
uidation of the bank and the value,
of course, of these securitieg?

A.  Yes, gir.

Q. 1Ithink that is all.

Senator Woodward: 1 would like
te ask a question, if I may?

The Chair: Senator Woodward.

Q. (Senator Woodward.) Mr.
Carter, when did you ascertain about
the Athens Bank matter?

A. In checking the escrow ac-
eounts in the first part of 1931, Sen-
ator., I can’t tell you the exact date.

Q. In the first part of 1931°?

A. Yes, sir.

Q. You determined then that there

was a criticism you should offer,
didn't you?

A, Yes, sir.

Q. Mr. Moore Lynn, the Chief

Auditor, was aware of that fact at
that time, wasn't he?

A, Yes, sir.

Q. Do you know Mr. Harry Wash-
burn?

A, Yes, sir.

Q. Do you regard him as a com-
petent auditor?

A. TYes, gir.

Q. Don’'t you know that is the
who arranged and recom-
mended and set up the bookkeeping
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features of the State Highway De-
partment?

A. Yes, sir.

Q. What criticism was it you had
of the escrow feature of this book-
keeping department?

A. Was not possible from any
one point to determine what the bal-
ances in escrow at any time weare.
That it was necessary to go first and
find the escrow certificates which
we had to pull out of the various
files. Then we had to check through
to find out what had been paid out
of those escrow accounts and balance
those together, and in.some cases we
had to go to the county record, and
in some cases to the bank record di-
rect.

Q. But you did, in fact, find it,
didn’t you?

A. Yes, sir, we finally found the
baiance in each bank.

Q. Your criticism is they could
have had a better system of keeping
those records?

A. That criticism is strictly a
criticism of accounting procedure?

Q. And that would be leveled
at the system as inaugurated by Mr.
Washburn?

A. I couldn't say exactly what his
original recommendation on that was
becanse I don’t know. I don't know
whether he recommended anything
in that respect.

Q. If he did, then your criticism
goes to his system?

A, Yes, sir. If he recommended
it, and it was not done, then it would
be a criticism against the one who
should have done it. If he didn't
recommend it, I would say that is
one fault of the system as set up.

Q. Then your complaint is that
the gystem they adopted in respect
to keping tally on the escrow fund
wads that it did not enable the auditor
to find it all in one place?

A, Yes, sir, or it didn’t enable the
employees of the department either
to find it in one place.

Q. They would have to go to
ather records? '

A, To go to various sources to
try to accumulate the records.

Q. You said at the Governor’s re-
quest to make a list of these counties
involved and the securities they put
up?

A. Yes, sir.

Q. When was that request made?

A. In a letter of February 10th,

1933, signed by J. H. Davis, Jr., Sec-
retary to the Governor.

Q. Give me the date again.

A. February 10th, 1933.

Q. And you furnished that infor-
mation? "

A. On February 11th,

Q. Did you furnish the Governor
with the copy of the letter signed by
Mr. Cone Johnson to the Attorney
General that has been read in evi-
dence?

A. No, sir, we furnished him a
copy of an extract from the Attorney
General’s opinion, but not a letter
from Mr. Johnson.

Q. Where did you find that copy
of the opinion?

A. We get copies of the Attorney
General's opinions. I got that copy
out of our file. I don’t know whether
it came up to us as a specific request,
or in the regular routine.

Q. Why didn’t you furnpish the
Governor with a copy of the second
reply of the Attorney General?

A, I didn't have a copy and didn’t
know there was one.

Q. Did you have any information
then of a letter that had been writ-
ten by Judge Sims to the Attorney
General’s Department?

A. No, sir.

Q. You didn’t have any informa-
tion as to the reply that the Attorney
General made to Mr. Johhson in re-
Dly to the second opinion rendered?

A. No, sir, I did not.

Q. If you had had access to that
and if you had known that second
opinion had been given by the At-
torney General, would you have re-
ported that the Highway Commission
had viclated the law?

A. T didn’'t report the Highway
Commission as violating the law.

Q. And you don’t think now they
violated the law?

A. That would be a matter of
opinien and I don't care to express
an opinion.

Senator Martin: He testified that
he is not a lawyer and is not able
to pass upon these legal questions,
and for him to state what his opinion
is is immaterial,

Senator Woodruff: Well, they have
been asking his opinion and what the
statutes provide?

A. I think in each case I told
them I wasn't capable of giving a
legal opinion.

The Chair: I think the witness
has made that clear heretofore. For
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the sake of the record I will sustain
the objection as made.

Q. Will you state in your opinion
that the Highway Commission did
violate the law?

A. No, sir, I will not express an
opinion on that.

Q. I believe you said vou had
made no estimate of the value of the
securities which were given by the
Security Trust Company to the sev-
eral counties?

A. Np, sir.

Q. Then you are not in position
to say those securities are not ample
to proteect the counties?

A. No, sir.

Q. Have you made any investiga-
tion as to the value of the securi-
ties which the several counties placed
in escrow at the American National
Bank in order tp secure the State
Highway Commission for the
amounts of money due by the several
counties?

A. No, sir, I have made no in-
vestigation of the value of any se-
curities,

Q. Then vou are not in position
to say that those securities are not
sufficient to protect the Highway
Department?

A No, sir, I haven’t any informa-
tion to give you on the value of any
gsecurities.

Q. Did you help to compile all
of the reports in reference to the
State Highway Department?

A. Yes, sir, T helped, I think, on
all of it.

Q. Well, T am reading to you a
part of the auditor’s report of date
July 16, 1932, which I believe was
subsequent to the time you discov-
ered the Athens Bank deposit mat-
ter. This report reads: ‘‘The pri-
mary function of the State High-
way Department is the construction
and maintenance of highways
throughout the State. The Depart-
ment’s expenditures for all phases
of its activities for 1930 were in ex-
cess of $47,000,000; and for 1931
they amounted to nearly $43,000,-
000. Considering the size of the
organization, the volume of transac-
tions handled, the technical nature
of the work, and the immense area
covered by its operations, the De-
partment as a whole was found to
have been managed in a business-like
and efficient manner.”” Was that a
correct report?

A. That, sir, taken as a whole—

Q. (Interrupting) Answer my
question. Was that a correct re-
port?

A. Your question, Senator, is a
little bit involved and will have to
be amplified.

Q. You can’t answer it yes or no?
A. 1 will not answer yes or no.

Q. Was that a true report?

A. It is subject to the other
criticism which we have made of
various operations.

Q. Now then, in this report you
did not call attention to the Athens
Bank matter?

A. Yes, sir.

Q. Where is it found?

A. T will have to look at the re-
port, if you will let me see it.

Q. All right, sir. I will hand it
to you.

A. It begins on page 42 and runs
over onto page 43.

Q. That is the report of date
July 16, 19327

A. Yes, sir.

Q. Now, you said something
about a post-dated check?

A. Yes, sir.

Q. What check was that?

A. That was a check drawn on
the Athens National Bank in favor
of the Highway Department dated
January 15, 1931.

Q. Explain what you mean by a
post-dated check?

A. A check that is delivered to a
party to whom it is payable but not
immediately payable at the bank on
which it is drawn.

Q. In other words, it is a check
given in advance of the date on
which it may be legally presented?

A. That is true.

Q. Now, when was that check
drawn?

A. The best information I could
get it was in November, 1930.

Q. And when was it yon dis-
covered that check?

A. It was sometime
March or April, 1931.

Q. Where did you find it?

A, Mr. Hank, of the Highway
Commission, had possession of the
check at that time.

Q. And what was the condition
of the bank at that particular time?

A. The bank was in process of
voluntary liguidation.

Q. And when did it go into the
hands of a receiver for the purpose
of being liquidated?

in either



SENATE JOURNAL.

403

A. The best information we could
get was on March 8, 1931,

Q. Subsequent to the date of the
check?

A, Yes, sir.

Q. Now, did you make an investi-
gation as to why the check had not
been deposited with the State Treas-
urer?

A, Yes, gir,

Q. An explanation was made to

you with reference to it, wasn't
there?
A. Yes, sir.

Q. The check was not concealed,
it was not hidden or held out?

A. No, not so far as I know. It
was immediately presented when I
questioned it.

Q. You said if the check had
been presented,—no, you said some-
thing about some check,—some tax
money having been deposited in
that bank?

A. Yes,

Q. When?

A. The tax moneys were de-
posited along with the other collec-
tions along the first part of 1931;
I don’t know the exact dates,

Q. What did the Highway De-
partment have fo do with the tax
money that was put in that bank?

A. Nothing whatever.

Q. What was your object in men-
tioning the tax money which was
put in that bank?

A. Because the gentlemen there
asked me about all State funds.

Q. And you were merely listing
that money among the other funds?

A. Yes, sir.

Q. I did not catch the connection,
Mr. Carter, iz the reason 1 asked
that question.

Senator Woodward: Senator Purl
wanted to ask some questions, and I
told him I would yield part of my
time to him.

Q. (By Senator Purl) How many
conferences have you had with
either Jim Fergusen or Governor
Ferguson since they have taken of-
fice?

A! None,
Q. With neither one of them?
A. No, sir.

Q. Did you have any conference
with either one of them before Mrs.
Ferguson took office?

A, One.

Q. Which one?

‘A. With Mr. Jim Ferguson.

Q. Where about?

A. At hiz office in the Nalle
Building.

Q. Did you call him, or did he
call you down there?

A. He called me.

Q. Did the conference have any-
thing to do with this hearing?

A. It had nothing whatever to
do with 1t,

Q. It had nothing to do with
highway matters?

A. He talked about highway
matters, along with other things,
just in a general way during the

conversation; there was mnothing
specific in it.
Q. Not casting any reflection

whatever, but in the most charitable
of terms, you don't agree with the
statement in the Ferguson Forum as
to the message sent up here over
Mrs. Ferguson’s signature? That is
an error, isn't it, as to there being a
shortage in the Highway Depart-
ment of a million dollars?

A, I don't know exactly what
statement you refer to.

Q. I will read it. I want to put
this in the most charitable way; I
want it in because it mentions your
department. Above the letter it said
the Governor had stirred up a
hornet's nest, then quoted the let-
ter, then under that it says: ‘“The
Senate has passed a resolution re-
questing the Governor to give her
source of information and the num-
ber of counties involved. She is
furnishing this information to the
Senate, showing the number of coun-
ties and the amount of the bonds of
doubtful value held by each county.
She did not send her message to the
Legislatuore until she had requested
the State Auditor to inspect the ree-
ords of the Security Trust Company
and the State Highway Depariment,
and he in a written report to the
Governor has verified all the matters
stated in the petition.” I want to
koow whether the Auditor’s office
verified the matters stated in this
petition?

A. The Auditor's office was asked
for specific information. In answer-
ing your question I would like to
read part of the Governor’s letter
that called for the information, and
then I will tell you exactly what in-
formation we furnished.

Q. All right.

A. The letter says she desires to
know hew much wmoney the State
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Highway Department has expended
for work, labor or materials fur-
nished in the performance of this
matter, and the amount of all
rhecks or drafts or obligations it has
now in its possession drawn upon
the Seecurity Trust Company, giving
in particular date of same as well asg
the amount of each draft. Also in-
clude name of party drawing said
draft and upon whom drawn. In
response to that letter we furnished
this information.

Sepator Woodward: Who signed
that letter?

A. J. B. Davis, Jr., Secretary to
the Governor.

The Chair: What is the date of
that letter?
A. February 10th, 1933. We

furnished in answer to that letter a
list of all the escrow accounts in
which we found a record of deposits
having been made in the BSecurity
Trust Company. In that we showed
the name, amount, the project num-
ber involved, the amount charged
to the account on the books of the
Highway Department; the balance
deemed necessary to complete cer-
tain projects; the balance on de-
posit in the bank as of (hat date;
the unpaid checks on hand, held by
the Highway Department, and the
total value of the securities placed
by the Security Trust Company with
the American National Bank. We
also furnished, as requested, a de-
tailed list of the checks held by the
Highway Depariment; a list of the
securities placed with the American
National Bank, as reflected by the
certificate of the officers of the
bank; copy of the special escrow
agreement under which these de-
posits were placed; and copy of the
Attorney QGeneral's opinion, dated
January 27th, 1932, Fuyrther than
that we made no comments, and spe-
cifically stated we had not made
any valuation as to the value of
the securities,

Q. Mr. Carter, this law under
which Mr, Moore Lynn is the State
Auditor, and under which you are
the first assistant auditor,—that
is your title — —7?

A, Yes, sir.

Q. That is a law known ag — —
as a matter of fact and as a matter
of law the official name and func-
tion is State Auditor and Efficiency
Expert?

A. Yes, sir.

Q. It is not only the duty of the
State Auditor to turn down accounts
where there may be something
wrong, but it is also his duty to go
into those accounts and to make re-
ports with the view of raiging the
efficiency and standard of these of-
fices?

A. That has been our policy.

Q. The wvast majority of your
work, and Mr. Moore Lynn's work,
too, has been in making recommen-
dations as to increasing the effi-
ciency of these departments rather
than to find something wrong, isn’t
that right?

A. In making an audit we cover
both phases of it at one time. Wa
make recommendations that will in-
crease the efficiency, and if, in the
course of the investigation, we find
anything wrong we report the facta,

Q. In your report on the High-
way Department,~——I could let it ap-
ply to the other departments, but I
will hold it down to the Highway
Department—adid this criticism have
to do with the efficiency in handling
State funds, as well as expenditures
passed in orderly fashion, as well as
finding out whether any funds have
gone to the wrong channels?

A. Yes, sir. '

Q. Is your criticism of the High-
way Department based on your audit
and survey, bearing in mind you are
an efficiency expert as well as an
auditor; is your report to be takea
as suggestions to Increase the ef-
ficiency more than it is a criticism
of anybody there having done
anything wrong, personally wrong?

A. Whenever we have made a
recommendation it is for the pur-
pose of correcting a condition that
we thought needed correction; and
in any case where we thought that
any official or employee was wrong
we reported that officially.

Q. Take the commissioners, Mr.
Joe Ely, Mr. Martin and Hon. Cone
Johnson, you found nothing that
would reflect on any of those Com-
missioners personally, their personal
integrity in any respect?

A. You mean honesty, I suppose,
Senator? _

Q. Yes. Letting somebody else’s
money get into their pockets?

A. We bhaven't found anything
ol that character, and the repourt
does not reflect that, no.

Q. That slso obtains as to Mr.

- Gibb Gilehrist?
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A, That is true.

Q. And the heads of the depart-
ments; you have found nothing that
would reflect on their personal hon-
esty?

A. We haven’t found anything
against anybody’s personal hobesty.
We have reported minor cases in
connection with some of the pay-
roils.

Q. If you take the three Commis-
gsioners, and Gilchrist, and the men
who are the heads of the depari-
ments, as well as employees,—T will
leave off the employees for a minute;
—you have found nothing that re-
flected on their honesty and integ-
rity in handling the State's money?

A, That is a guestion that is a
little bit hard to answer, Senator, be-
cause there are so many different
interpretations of what you might
call integrity, etc.

Q. 1 will put it personal honesty,

just common honesty?
""A, "'We have found nothing that
reflected on the personal honesty of
any of the Commissioners or any of
the heads of departments.

Q. Now, then, as to the em-
ployees; you have made some sug-
gestions and criticisms concerning
payrolls in remote parts of the State,
and minor loose arrangements on ac-
counts and things?

A. Yes, sir, we have reported
various items, possibly a little hard
to put them jnto a general state-
ment, We have been very sgpecific in
every criticism, and all of our rec-
ommendations are very specific; and
I think a perusal of the report will
gshow that where we thought any-
thing was wrong we have said so
without mincing words, We iry to
be fair always.

Q. I want you to listemn to this
question, ‘It may not be pertinent,
there may be some objection, and
I don’t want to put it into the record
if it is not in order. You have been
auditing the Highway Department
for about how long?

A. About a year and a half, or
a little better.

Q. That consisted, with the ex-
ception of six monthe, with all of
Governor Sterling’s administration;
he served two years?

A. We began in 1931, yes.

Q. Then you are familiar with
the affairs of the Department, have
close contact there?

A. Yes, sir, .

Q. Now, during the time you
were there did you find anything
that would justify anybody in say-
ing that there was a hundred mil-
lion dollars’ shortage, or money
thzll,t?had gone into the wrong chan-
nels?

A. If there is anything of that
kind we couldn’t find it. Ags we men-
tion in our report, there are certain
phases of -the Highway Department’s
activities which we were not able
to examine in detail. An auditor al-
ways has to qualify any statement
that he makes for work that he hag
not done; but I will say that as far
a8 we have been able to find in
checking the records, we have not
found a hundred million dollar
shortage,

i Q. You didrn’t even find one mil-
lion dollars shortage, did you?

A. No, sir.

Q. Did you find a hundred thou-
sand - dollar shortage?

A. No, sir, we did not find, — —
that word shortage is another item
that is widely used, and is subject
to various interpretations.

Q. The commonly accepted inter-
pretation of the term, what the man
in the street understands. If 2 man
in the street is given a hundred dol-
lars to keep, and they search him
and he has just got forty dollars he
is sixty dollars short?

A, We found no
shortage of any kind.

Q. Most of the shortage was a
matter of bookkeeping, or not placed
in the proper account, or what?

A. Talking again about short-
ages, Senator, we haven’'t so far as I
can remember, reported in here items
that you would call shortage in the
sense of somebody stealing money,
and putting it in their pocket. The
only things like that we found was
where some section foreman had a
man on the payroll when that man
was not working.

Q. That is liable to happen under
the best regulation?

A. With the number of employees
involved it is 1ikely to happen in any
organization. :

Q. How long have you been in
the Auditor’s depariment?

A, BSince November, 1920,

Q. Yocu are fairly familiar with
the other departments of the State
capitol, are you not?

A, Yes, sir.

large cash
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Q. As well as the various institu-
tions scattered out over the State?
A. Yes, sir.

Q. Now, comparing the Highway
Department with the other depart-
ments in the State capitol, would
you say the Highway Department
has got the best system of checks
and balances of any department in
the state?

A. 1 couldn’t go that far, as I
haven't investigated all of the de-
partments, Some of the departments
have mighty good systems. 1 will
say the Highway Department has a
well designed and {fairly accurate
system; although we found many
things that could be improved.

Q. Yes, that comes with the effi-
ciency end of it, doesn't it?

A. Yes, sir.

Q. I believe that is all.

Questions by Senator Woodruff.

Q. Mr. Carter, on page 78 of
Volume 10 of your report I find this
language, which, 1 think, has been
read to you by Senator Martin: *“The
situation has been mismanaged so
completely—"

A. I beg vour pardon, Senpator,
it is not on 78.

Q. It is 78 in this book.

A,  Oh, yes, that is right.

Q. ‘“‘The situation has been mis-
managed so completely and the in-
terests of the State and of Hender-
son County in this case have been
neglected so flagrantly that it is
recommended that all of the circum-
stances relating to the deposit of
State and county funds in this bank
and the later liquidation of the bank
be investigated thoroughly by a com-
mittee of the Legislature, in order
to place the responsibility for the
loss that has, apparently, been suf-
fered by the State and by the county,
and for the entire situation as it
now exists.”” Your criticism related
wholly to the Athens bank situation,
didn't it?

A. Yes, sir.

Q. And did not intend that any
applied to the State Highway Com-
mission as a whole?

A. No, sir.

Q. Now, Senator Purl has asked
you with reference to that audit of
the State Highway Department, and
as to whether or not you found any
shortages? You referred to an inci-
dent or two where section foremen
have probably padded the payroll ac-

count, that was the report made,
wasn't it?

A.  Yes, sir, each individual item
gtated in detail.

Q. And that was immediately
corrected by the Highway Depart-
ment, wasn't it?

A. Yes, sir, and the employees
were discharged immediately.

Q. Now, have you found any
shortage of funds in your audit of
the Highway Department that re-
flected against the honesty or integ-
rity of the Highway Commission or
Mr, Gilchrist?

A. In talking about “shortage,”
Senator, you mean the emhbezzlement
or misplacement of cash? We found
none.

Q. Now, I say, you found no
shortage of cash or funds of the
Highway Commission that led you
to suspect that either the Commis-
sioners or Mr, Gilchrist had appro-
priated the funds themselves, or any-
body else had appropriated the
funds?

A. We did not find any cash
shortages in the account,

Q. Now, Mr. Carter, I believe you
stated that your office is known as
State Auditor and Efficiency Expert?

A. Yes, sir. We are not very
proud of the title, however,

Q. Well, you regard yourselves—
and I am asking this politely—you
regard yourselves as experts in the
auditing department?

A. We are satisfied with “Public
Accountants,” We are not inclined
to throw bouguets at each other.

Q. Well, I was asking you that
as a qualification for another ques-
tion, that is, the qualification with
reference to your being an expert in
that line?

A. Yes, sir,

Q. Also Mr. Moore Lynn?

A. Yes, sir.

Q. You would regard him as ap
expert, as you are?

A. Yes, sir,

Q. Now, then, I want to go over
with you, first, and I want to ask
you what you would have done as an
efficiency expert: Concho County
voted bonds amounting to some two
or three hundred thousand dollars.
They advertised for the sale of those
bonds, and the Security Trust Com-
pany purchased those bonds and en-
tered into a contract with Concho
County to act as its depository, and
delivered to Concho County a deposit
slip showing the amount deposited.
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The Highway Commission had noth-
ing to do with that. Contracts were
let by the State Highway Department
for the purpose of constructing high-
ways in Concho County, and Concho
County agreed to pay her share of
the costs of such coastruction and to
furnish right-of-way and further the
construction of the highways. The
Security Trust Company was unahble
to pay the Highway Commission
moneys upon which drafts or war-
rants had heen drawn by Concho
County, and Concho County, through
her representatives, agreed with the
State Highway Commission when
that condition was discovered, that
she, the county, would deposit with
an escrow agent, to-wit, the Austin
National Bank, securities which the
Security Trust Company had thereto-
fore pledged as security for the de-
posit of an amount equal to the in-
debtedness of Concho County at that
time due the State of Texas, and the
Attorney General of this State ad-
viged the Highway Commission that
that could be done and would be
legal, and that was done. Now, as
an efficiency expert, what would you
have done under the circumstances
if you had been the State Highway
Coramission?

A. That is entirely a matter, not
of efficiency, but of discretien,

Q. Well, what would you have
done?

A. T can't answer that question,
Senator, and I don't believe that my
opinion would be of muech value to
You. This is a matter that involves
more legal phases than it does an
accounting basis, there is no account-
ancy involved in it, it is merely a
matter of disrection and office judg-
ment.

Q. Allright. Now, have you any
criticism to offer of that arrange-
ment which was finally made under
the faets I have stated to you?

A. I don't think I am one to
make criticism of that.

Q. I will ask you
criticism—

A. If I had the matter to pass on,
I would investigate other means for
the security of the deposit, which
would amply allow time to get the

if you had

money, that is just my personal
opinion.
Q. All right. If the securities

are not sufficient, but you have got
the money?

A, Well,
tion,

that iz another ques-

Q. Well, assuming yon are an
efficiency expert and you are. a
Highway Commissioner, in that situ-
ation how would you have got your
money?

A. As I am not a member of the
Highway Commission, I don’'t think
my opinion on that question would
have any weight,

Q. Well, I am trying to qualify
you as an expert, an efficiency ex-
pert, to ascertain whether or not the
program carried out was contrary to
good husiness management in that
institution over there.

A. It depends altogether, Sena-
tor, on various factors involved.

Q. I am giving you a supposed
case.

A. The question is whether or
not the Highway Department was ob-
ligated and couldn’t get out of
building the roads and whether it
had any other resources and re-
quired any greater securities.

Q. Well, it ought to be said on
these phases involved, while it didn't
require any greater securities than
the securities of the bank in an
amount egual to the debt of the
county., Now, if the Highway De-
partment had not taken these securi-
ties, where could it have gotten the
money, do you know any place?

A, That is another matter, I say.
involving, of course, as to whether
they intended to build the road or
whether they intended to get the
money or not. ‘

.Q. Well, now, then, suppose the
state of fact was, you say it was dis-
covered—that supposed condition—
didn’t you?

A. I didn't investigate to see how
Concho County lost its bonds or
what became of the proceeds, or any-
thing of that kind.

Q. Well, say it lost them. You
didn’'t intend your report to say that
by reason of thai arrangement the
Highway Departmeat was short a
million dollars or any part of a
million dollars?

A. We are not charging they are
short.

Q. Yes, sir. Well, now, it is not.
intended to convey the idea that by
reason of the arrangement the High-
way Commission made with several
counties with respect to the matters
I have mentioned brought about a
shortage of a million dollars or any
part of a million dollars?

A. We haven't found any short-
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age; in fact, we couldn’t get at the
statug if we wanted to.

Q. Now, get back to this, this is
the part I quoted on page 78, it is
in addition to your comments in your
report of July 16th, is that true?

A. I think it is, yes, sir. I can-
not tell without reading both of
them, I wouid have to compare them,
but I think it is in both.

Q. Now, when was this addition-
al comment prepared?

A. When this report was pre-
pared, sometime along in December.

Q. December of this year?

A. 1932

Q. Senator Purl asked you about
having a conference with Mr. Jim
Ferguson. When was that?

A. 1T think it was in November,
1932.

Q. Then, this additional criticism
was subsequent to that conference
with him in November, 19327

A. Subsequent to, but had no con-
nection whatever with it, and the
matter wasn't mentioned any time
in the conference. I would be glad
to state what that conference was.

Q. Wait just a minute. I didn't
ask you whether it was connected
with it at all. I am fixing dates.

A. Al right.

Q. This report was made, then
subsequent to that time?

A. The final of it, yes, sir. It was
in progress several months along, 1
don't remember exactly when this
was written, it may have been writ-
ten later.

Q. And at the time that it was
written, you and Mr. Moore, both
of you, were then acquainted with
the Athens Bank situation, weren’t
you?

A. Which one?

Q. This included in the report of
July 16th.

A. The report of July 16th is all
from a condensed report and other
matters, and the report now includes
matters of detail that were not in-
cluded in the report of July 16th; in
other words, one is a summary, and
the other is a full report. That is
the reason.

Q. That is the reason?

A, Yes, sgir.

Q. But that particular eriticism
was not in that report?

A. No, sir. We called attention
to it, and they said the matter was
in the hands of the Attorney General.

Q. Then you did not intend to

include all this language, that part
of the report that I am reading*
“The primary function of the State
Highway Department is the construc-
tion and maintenance of highways
throughout the State. The Depart-
ment’s expenditures for all phases of
its activities for 1930 were in excess
of $47,000,000.00; and for 1931 they
amounted to nearly $42,000,000.00.
Considering the size of the organiza-
tion, the volume of transactions
handled, the technical nature of the
work, and the immense area covered
by its operations, the Department as
a whole was found to have been man-
aged in a business-like and efficient
manner.”’

A. In addition to that, Senator,
you want to also read—

Q. I am not asking that. All I
am asking you i8 did you intend

' when you wrote part of that report,

and since the report, to include in
that report criticism of the Athens
Bank? If the criticism is included?

A, That criticism is ineluded.
And it is unfair to the auditor to
read one part without reading the
entire report.

Q. You called my attention to it.

A. Yes, gir, and I called your at-
tention to many things that are off.

Q. Now, you also testified that
the escrow system over there wasn't
good?

A, Yes, gir,

Q. Didn't you mention in this re-
port, “The accounting system is very
well designed, having been installed
as of September, 192777

A. That is right.

Q. *“The accounting system is
based on double entry bookkeeping
and comprises not only accounts but
appropriations and also accounts
which are designed to provide in-
formation as to the cost of construc-
tion and maintenance of roads, and
analysis ot the expenditures made
for the various activities of the De-
partment.” Is that one part of that
report?

A, If you will also reaq, you will
find other averments,

Q. I didn’t ask that, just answer,
that was in that report?

A. That was in that report, yes,
sir, and in general was a true state-
ment.

Q. Well, I am assuming that it is
true, Mr. Carter?

A. Yes, sir. \

Q. Now, Mr. Carter, I want to go
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back a minute to get the matter
- straight, I believe you said that this
Volume 10 contains the final report?

A. The final report of this partic-
ular section of the audit, yes, gir,
with recommendations.

Q. Well, that includes this bank
matter? ’ )

A. Yes, gir, .

Q. It includes the Security Trust
Company matter?

A, Yes, sir.

Q. And it contains those favorable
reports that were in the report of
July 16th?

A. I think if you will read
through the report you will find prac-
tically the same thing all the way
through.

Q. To say the least, though, youn
intended to carry forward in your
final report the same complimentary
memorandum that was contained in
your report of July 16th?

A. You will find both complimen-
tary and eriticisms.

Q. I am asking you about com-
plimentary?

"A. You will find complimentary
as well as critical statements.

Q. I will ask you this: You did
not intend to exclude from the final
report any of the favorahle reports
included in the report of July 16th?

A. I didn't intend to. Both sides
were shown, we tried to say it was
good. We tried to show it with
truthfulness, and it is found very
specific, I think.

Q. Well, in other words, the two
reports combined there?

A, I think you will find them
both in the final report.

Questions by Senator Martin.

Q. Do you have that preliminary
report with you that you examined
a while ago?

A. No, sir.

Q. I will ask you to look at this
preliminary report, the report here
that I hand you, look at page 39
and see if you have anything in there
with reference to or your comments
on escrow accounts?

A. Yes, gir. On page 39 this is
shown from the report: “No ledger
accounts were set up for escrow
funds, and the amounts withdrawn
from such funds were not shown on
the records in such manner that the
balance in escrow could be deter-
mined readily. It is recommended
that ledger accounts be opened for

each deposit and that withdrawals
from such accounts be posted there-
to, In order that disposition of
funds in escrow may be determined
readily, and that the ecorrect balances
in escrow may be ascertained.”

Q. I will ask you to look at page
43 of that report, that particular
book, and see if you can find any
comments made there with reference
lto the Athens bank proposition?

A, It begins on page 42 and goes
cver on Dage 43.

w@. Without putting that in the
record, then you did eall that to the
attention of the Department at the
time, and put it in your report?

A, Yes, sir.

Q. In your statement, your pre-
Iiminary statement, on page 16, you
did refer that matter to the Attorney
General’s Department?

A. We stated that it had been re-
ferred to the Attorney General; it
was referred to the Attorney General
prior to that date.

Q. Now, you, had learned that
that bank over there was in process
of liquidation?

A.  Yes, gir.

Q. There were State funds on de-
posit in that bank and there wasn't
3 human doing anything about it?

A, I didn’t understand your ques-
tion, Senator.

Q. You didn’t find that there was
a living human, the Highway Depart-
ment or the Commissioners or the
employees doing a thing about that
account?

A. I can't say that they weren't
doing anything about it; but we
didn't find any active attempts to
make collection.

Q. And have you had any ocea-
sion to examine or seek to see
whether or not there had been any
effort made to make collection of it?

A. The matter has been in the
hands of the Attorney General, I
think, continuously since that time;
I asked about it once or twice,.

Q. Now, you mentioned a confer-
ence you had with Jim Ferguson,
what was the nature of that confer-
ence?

A. Our office, as you understand,
is directly under the Governor's au-
thority to a certain extent — —

Q. Directly under what?

A. TUnder the Governor's author-
ity for appointments.

Q. Huh?

A. A number of our employees,
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some of the best men we had on the
staff, were anxious to know whether
they were going to lose their jobs
immediately after the election; in
order to give those men something
definite as to whether they could ex-
pect to continne with the Depart-
ment, or whether they would have
to get out and hunt new jobs, and
we would lose their services imme-
diately, I asked the Governor, Gov-
ernor Ferguson, to let us know what
his intention was toward the De-
partment, whether he expected to
remove our staff men immediately,

@. That has nothing on earth to
do with any particular audit you
have made of any department, does
it?

A. No, sir; it was confined en-
tirely in connection with the person-
nel of our staff.

Q. You stated a while ago, in an-
wer to Senator Woodward’s question
there, with reference to the selec-
tion of this depository down here,
that the Highway Department had
nothing to do with that; now, you
don’t know whether the Highway De-
partment had anything to do with
the selection of the Security Trust
Company as a depository for these
counties or not, do you?

A. Senator, 1 beg your pardon:
I don’t remember making an answer
of that kind.

Q. The question that was asked,
if T understood it properly would
have suggested such; if it did sug-
gest such, then you did not intend
to so answer it?

A, No, sir; the point I was an-
swering at that time, as I understood
his question, was in connection with
the deposits in the Athens National

Bank, which belonged to the Comp- |

troller of Public Accounts.

Q. If the Security Trust Com-
pany is in a failing condition, and
we know that it is not able to mest
the obligations presented to it, it be-
ing here near the State Highway De-
partment’s headquarters, and the
Banking Department being in the
same building, don’t you really think
that it was the duty of the High-
way Commission to ascertain some-
thing ahout the financial status of
the depository of these various coun-
ties, where it was interested in the
funds?

A. That’'s another question of
opinion and administrative discre-
tion, Senator. I think that I would

have, but they might think other-
wise.

Q. You think you would have
done so. The Banking Department
is in the same building with the
Highway Department, is it not?

A. No gir, it is not.

Q. It is not?

A. No sir.

Q. Well, it was in the capitol
here then?

A. It was at that time, yes, sir.

Q. Then 1in passing upon the
question 0of the honesty and integ-
rity of these genilemen, as was asked
you a moment ago by Mr. Purl, you
were not passing upon the question
of whether or not they were derelict
of duty?

A. 1 was passing merely upon
the question of whether there was
any embezzlement, you might say,
of funds.

Q. I just want to call your at-
tention to another place in your re-
port on page 9; I believe you have
got it there; look at that report;
you say: ‘““An extensive analysis was
made of purchase requisitions issued
during the fiscal year ended August
31, 1931. Details ot the results of
the examination are contained in
Volumes 11 and 12 of the State
Auditor's Second Biennial Report.
Criticisms of bad purchasing prac-
tices and recommendations for
changes in the procedure of making
purchases are included in this vol-
ume under the subject caption of
Purchasing;” did you put that in
there? 2

A. No, sir. 1931.

Q. The following comment is
quoted from a letter written by the
State Auditor to the Chairman of the
Committee on Organization and
Economy, under date of Septembher
12, 1932: *“We have accumulated
a mass of evidence which may or may
not be conclusive, covering many
points that may be the subject of
argument and dispute. Undoubtedly
there will be room for differences
of opinion as to the propriety of cer-
tain purchasing methods employed,
as well as the purchasing procedure
in general. We believe that a full
hearing on this subject before your
Committee will be the best way to
arrive at a final solution as to
whether or not certain methods that
have been employed were for the
best interests of the State, and if not,
what individual or department was
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at fault.” You put that in the re-
port, did you?

A, Yes sir.

Q. Now the last sentence: “Inas-
much as it has not been possible for
the Committee to hold a hearing on
this subject, it is strongly recom-
mended that the Legislature make
a full investigation of the matter of
purchasing;’’ you put that in there,
did you?

A, Yes sir.

Q. 1 believe you said that the
Athens bank gave you a list of all
the securities put up with it at the
time this escrow agreement was en-
tered into between the Highway De-
partment, the Security Trust Com-
pany, and the Commission?

A. They gave me a list showing
the securities which they held on
February 11th, 19$33.

Q. Did they tell you in that state-
ment that the securities whiech were
originally put up had been shifted
or changed?

A, They did not.

Q. Do you know whether or not
that had been done?

A, I haven't made an investiga-
tion to see; we were asked only to
furnish a list of the securities on
hand at that time, and we furnished
the information as reguested.

Q. At that time, whether you
made any investigation of that or
not, you have since learned that
those securities have been shifted
since they were originally put up
there, haven’t you?

A. I have heard so, yes, sir.

Q. Do you think the source of
your information was reliable, de-
pendable?

A. That will depend on the exact
date of the deposit of each security,
and it can be determined by a de-
tailed check, which we did not have
the time to do, in response to this
request.

Q. In connection with that, do
yYou know of any bond man in Aus-
tin who is capable of passing upon
the market value of those securities?

A, I have had no occasion {o find
out about bond men in Austin; I
don't know any bond men in Austin.

Q. You don't know whether
there is a bond man in Austin that
knows anything about that?

A, T don’t know that personally,
no, sir.

Q. That's all.

Questiong by Senator Sanderford.

Q. Mr. Carter, I believe your re-
port showed that the State Highway
Department had over two million
dollars in certificates of deposit in
the Security Trust Company,

A. 1 can tell you. the exact sum,
Senator; %2,048,655.69; now that’s
the balance shown by the bank
ledgers on February 11th, 1933.

Q. In certificates of deposit that
are now being held by the State
Highway Department?

A, We didn’t check the certificate
of deposit on this fieure; we checked
it from the bank’s ledgers.

Q. Oh, I see; you got that from
the bank: that’s what the bank
shows?

A. Yes, sir.

Q. But the items, so far as hook-
keeping is concerned, and the State
Highway Department, were kept in
such a negligent manner that neither
Mr. Ely nor any of the Commis-
sioners or bookkeepers from day to
day had any idea of what halance
they really had there, did they?

A. Well, there was no informa-
tion assembled at any one point
where they could readily get at it;
they could have gotten that by dig-
ging into their files and matching
the figures together, as I said before.

Q. And they might have had a
million or three million dollars so
far ag their records were concerned?

A. T couldn't say that they didn't
know what they had there, but their
bookkeeping records were not inm
such condition that it was absolutely
clearly shown,

Q. Those certificates of deposit
were made after it was known to the
State Highway Department and the
Chief Engineer and their bookkeep-
ing department that this bank was
not in a position to pay off any of
those checks, were they not?

A. In order to answer that ques-
tion, Senator, I will have to check
the date of each certificate of de-
posit and ascertain from some source
when they found out about it; that’s
a matter that I could hardly answer
in that particular way.

Q. Well, they had a good book-
keeping system installed, I believe
vou said, in 19277

A. The general
system is good, yes.

Q. But they diverted from that
good system that was installed and

outline of the
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didn't use it with reference to some-
thing over two million dollars in this
escrow account, is that correct?

A, Without checking all of the
original plans of the original set-up,
I can't say whether they diverted or
whether it was never included. I
don’'t know. I just know the condi-
tion at this time. I haven't checked
the original recommendations to see
whether the escrow items were in-
cluded, or not.

Q. In the Athens bank situation,
according tp the general statutes,
each department is required to de-
posit with the State Treasurer all
money received from all sources
every so often?

A, Yes, sgir.

Q. This check was due and pay-
able on January 15th, 19327

A, Yes, gir, 1931.

Q. It was not presented?

A. No, sir.

Q. And it had not been presented
when the bank closed on March §th?

A. That's the information we
gathered.

Q. And as yet there has been no
claim established at that bank for
this sixty thousand dollars?

A. 1 don’'t know what claim the
Attorney General may have estab-
lished.

Q. You don't know whether he
has ever established any claim for
that or not?

A. No, sir. 1 don't know whether
there has been a legal ¢laim filed.

Q. The State Highway Depart-
ment did not estahlish a legal claim
for it, did they?

A. 1 don't know of any. They
may have established some claim
that I don't know about.

Q. And the bank is in liquidation
and there is not a chance in the
world for the people of the State of
Texas to recover that sixty thou-
sand dollars now, is there?

A. That’s a question for the At-
torney General to answer.

Q. But if the State Highway De-
partment had acted in line of duty
with good business management they
would have presented that check
when it was due and it would have
been paid and the people would not
have lost a penny, would they?

Q. I don't know whether it
would have been paid; in due course
it would have been presented, but
whether it would have been paid
would depend on the condition of

the bank the day it was presented.

Q. Did you find out anything
from their records that showed
whether or not there was a rush ecall
down here from Athens, requesting
them not to present that check?

A, There is nothing in the rec-
ords to show it. We were told that,
since the thing has bappenped, but
there was nothing in the records to
show that there was such a call.

Q. But the fact that they so
neglected the interests of the peo-
ple in not protecting their money in
the Highway Department, that very
fact is what caused you to write this
into your report there, is it not?

A. That, in connection also with
the fact that in addition to the High-
way Department’s money, there was
other State money involved, and we
felt that we were justified in making
a statement of that kind, from the
Highway Department angle on this
sixty thousand dollar check, and alsc
the other State matters involved.

Q. Fact of the business is that
one item of sixty thousand dollars
loss substantiates your charge in
here that it was grossly misman-
aged and neglected so flagrant—?

A, 1t will take a perusal and
study of the entire story on that
bank transaction, Senator, for you
to understand just exactly how much
we did intend to Include in that rec-
ommendation.

Q. 1 see.

A. This item is part of it; there
are other collateral items also that
are a part of it; and we felt that the
entire situation was big enough that
somebody ought to look into it.

Q. If there had been no other
items except the sixty thousand dol-
lar item that was sufficent for you
to write in here that the interests of
the Department had been so flag-
rantly neglected that it should call
for an investigation — —?

A. (Interrupting) We would
have, if we had found that condi-
tion, and the sixty thousand dollar
check would have been the only -
item,—we would have probably used
the same wprds.

Q. Yes, sir, Did you, in your
perusal of the records of the State
Highway Department, find any spe-
cial agreements between the Se-
curity Trust Company and the High-
way Department?

A. Nothing only these escrow
agreements,
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Q. Just the escrow agreements?

A. That is all.

Q. No other special agreements?

A. [ didn’t find any. Of course,
the files over there are very vol-
uminous, and we have only examined
such files as we were led into by
the various investigations.

A. Did you discuss the bank sit-
uation down here with any of the
officials of the Highway Depart-
ment while making this audit?

A. I dor't remember distinet dis-
cussions regarding it, no, sir.

Q. Nothing that would lead you
to formulate any reason in your
mind as to why this particular bank
that couldn’t pay checks was se-
lected as the depository for all of
these counties?

A. No, gir. In fact we didn't ask
in any case why any bank was
selected as a depogitory.

Q. And they didn't volunteer, of
course, to say why they selected an
insolvent institution in which to do
business?

A. I don’'t know it it was insol-
vent at the time it was selected as
the depository.

Q. One that couldn’t meet its
drafts or checks?

A. Our principal verification of
these escrow accounts was made just
about the time I understand this
bank got into difticulties. Our prin-
cipal investigation was made along
in January or February, 1932.

Q. Do you know who the di-
rectors of the Security Trust Com-
pany are?

A, I don’t remember them all. I
happen to be personally acquainted
with Mr. Ed Cravens.

Q. Do you know whether most
of them are local business men, or
not?

A. Al I know is just as I have
seen on the window ag I pass down
the street and recognize a few of

the names, but I domn’t know the
men Dersonally.

Q. Who is the attorney for
them?

A. I don’f know.
Q. You don't
General Keeling is?

know whether

A. I do not.

Q. Or Ex-Governor Dan Moody?
A. I do not. '
Q. You don't know that?

A, No, sir.

Q. You don't know whether they

hold stock in the company, or not,
do you?

A. No, sir.

Q. You never heard anything to
indicate that General Keeling helped
to work up this law pertaining to
the Attorney General’s opinion on
that matter? : :

A. No, sir,
Q. You never?
A, No, sir.

Q. (Semnator Purl) Who did you
say told you there was a rush call
from Athens to hold up this echeck?
Who did you say told you that?

A. 1 didn’t say. .

Q. Would you mind telling us?

A. Tt was told to Mr. Lynn by
somebody in Athens on an occasion
when we were over there, I don’t re-
member who it was; in fact, I wasn't
personally acquainted with the man
who gave the information.

Q. Did you hear him tell him?

A. I don’t remember that I did.

Q. Then maybe Mr. Lynn told
you?

A. Possibly he did.

Q. Just what was it you under-
stood was told about that rush call?

A_. ] understood that an attorney
from Athens came to Austin and re-
quested the Highway Department
not to deposit the sixty thousand
dollar check, Senator. That is hear-
say evidence, of course. I don’t know
whether it is admissible.

Q. This other question, In your
report there, do you recommend
there bhe a legislative investigation
concerning purchases of the High-
way Department?

A, Yes, sir.

Q. Now that we have got an in-
vestigation on right now, sitting
right in the middle of it, have you
got any information you could bring
to us at our next meeting that would
throw light on that phase of it?

A. If you gentlemen will read
Volume 11 of our report the mat-
ters that [ set out in there will
give you sufficient information as
to what I meant by that recommen-
dation,

Q. But since we are in the in-
vestigation, couldn’t we just as well
go into it now as to appropriate
money for another investigation?

A. Yes, sir, if you so desire.

Q. ({Senmator Woodruff) At the
time you went over to Athens to
see about that bank transaction, did
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vou know that the Highway Commis-
sion had during the year 193¢ had
some difficulty in collecting the
money due them on specifications
submitted to the Highway Commis-
sion by highway contractors?

A. That is mentioned in here.
\We report that Mr. Hank went over
there in November, 1930, and took
certain post-dated checks.

Q. Did you understand the rea-
son for Mr. Hank’s visit to Athens
in November, 1930, was to ascertain
for the Highway Commission why it
was that that county wouldn’t re-
spond to the request that it furnish
the Highway Commission its part of
the funds for construction of high-
way projects?

A, T didn't ask him particularly
why he went over there. I just have
the record that he did go over there
and that he got certain checks.

Q. You were investigating every

phase of the transaction, weren't
you?

A. Yes.

Q. And developing a complete
history?

A. Yes, sir, but there are certain
phases or certain things that one
man thinks about asking about, and
certain things another man will
think of. I didn’t particularly ask
Mr. Hank why he went over there
and got checks. They owed the
money and he went and got the
checks. We made no criticism of
him going after the checks,

Q. 1 will ask you if those checks
are not on the following jobs and in
the following amounts — —

A, (Interrupting) I don't know.

Q. 8. P. 817-D, $R8,803.74, evi-
denced by check dated December 1st,
19307

A. You are asking about some-
thing that I don't have a record in
front of me to identify. I don’t
know whether this report shows the
date,—I mean the number of the
job,—of the project, or nmot. I will
look and see.

Q. See if vou can find the checks
and amounts.

A. I can find the checks and
amounts, yes, sir.

Senator Sanderford: Page 77.

Q. Do you find a check dated
December 1st, 1930, for $8,803.747

A, Yes, sir.

(3. But do you not find that was
on job 8. P. &17-D in Henderson
County?

A. Our record here does not
show the job nmumbers. I have the
information in my files, but I do not
have it with me.

Q. Do you have a record of a
check for $7,425.23 dated December
1st, 19307

A, Yes, sir,

Q. To be applied on job S. P.
8§17-.C7
A, 1 do not know what jobs they

are to be applied on.

Q. Do you have a check for
$5,176.86 dated December 1st,
19307

A, Yes, sir,

Q. To be applied on job 8. P.
881-B?

A. I haven't any numbers here.

Q. Do you have a record of a
check for $23,149.47 of date Jan-
uary 1st, 198317

A, 1 didn’t catch the amount.

Q. $23,139.47?

A. Dated January 1st, 19317
Yes, sir.

Q. But you do not find that was

to be applied to the county’s portion
of job 8. P. 845, a construction job?

A. I have no job numbers in this
report that I am looking at.

Q. Do you have a check for $14,-
432.20, dated January 1st, 19317

A, Yes, gir.

Q. But you do not find that that
was to be applied on the county's
portion of job F. A, P. 5566-E?

A. The job numbers are not
shown in this report, but I have the
information in my files if necessary
to get it.

Q. Do you hdve check for $14,-

1024.23 dated January 1lst, 19317

A. Dated January 15th.

Q. January 15th, 1931?

A. Yes, sir.

Q. But you do not have the in-
formation that was the county's por-
tion of job F, A. P. 575-E in Hender-
son County?

A. I have the information in my
files, but not before me in this re-
port,

Q. Chcek for $16,585.10 dated
January 15th, 19317

A, Yes, sir.

Q. I assume from your answers
that you do not have the informa-
tion that that was Henderson Coun-
tv's portion of job 3. P. 881-A?

A, The information is not shown
in this report. If it is material 1
can get it,

Q. Do you have a check for $10,-
913.64 dated January 15th, 1931%.
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A. Yes, sir.
Q. But you do not know whether
that was the county’s portion of job

S. P. 817-B? ,

A. Not from this report,

Q. Do vou have a check listed for
$60,669.566, dated January 15th,
19317

A. Yeg, sir,

Q. But yom do not have the in-
formation that was Henderson Coun-
ty’s portion of job 8. P. 817-A?

A. I have the information on ali
of those in my files, but not in the
report I have hefore me,

Q. Now, is it your understand-
ing that Mr. Hank, for the Highway
Commission, went to Athens in No-
vember, 1930, about the 18th, and
got this list of checks on that date?

A. He got them some time in
1930, I don't know whether I have
the exact date.

Q. Do you understand that the
fund on which those checks were
drawn was the property of Hender-
son County?

A. I undersiand that the fund on
which they were drawn was escrow
accounts which were supposed to
have been placed to secure highway
work.

Q. Was that Henderson County’s
money, or the Highway Commis-
sion’s money?

A. That is a matter of legal in-
terpretation. I would rather have
the Attorney General pass on that.

Q. What do you think about it?
You have qualified yourself as an ex-
pert, what do you think about it?

A. Just as I said before, I don’t
think my opinion on a legal question
is a matter of interest.

Q. In azuditing the account, did
you treat it as the funds of the
county, or the funds of the Highway
Commission?

A. I would treat an escrow ac-
count as a joint aceount,

Q. Did you find im your investi-
gation whether or not all of those
checks listed that you have just re-
ferred to, except the one for sixty
thousand dollars, were pa1d on the
dates indicated?

A. I couldrn’t say that they were
paid on the dates 1ndlcated but they
were paid,

Q. They were all paid?

A. Yes, sir.

Q. Do you know whether or not
the Highway Commission made any
effort to collect the sixty thousand
dollar checlk?

A, I don't know. As far as [
know it was never presented for pay-
ment,

Q. You said a while ago that
somebody called the Highway Com-
mission from Athens and asked them
not to present the check on January
15th? _

A. As I told Senator Purl, that
is hearsay evidence. I asked Mr.
Hank why the check wasn't depos-
ited and he said he was asked to
hold it., Mr. Lynn waas told in Athens
that an attorney from Athens came
down here and asked them to hold
it. I have no definite personal knowl-
edge as to why the check was not
deposited.

Q. Did they tell you that that at-
torney for the commissioners’ court
of Henderson County was Toddy L.
Wynne, of Athens?

A. As I undersiand it, that is the
man mentioned. As I say, it came
to me second hand.

Q. Did they iell you that attorney
told the Highway Commission that
the bank was then in process of re-
organization and that the check
couldn’t be paid by it, but if they
would hold it for a few days it would
be paid?

A. No, sir, they never told me why
they held it. They just told me they
were asked to hold it, and that is
as far as they went.

Q. Did you ask them why?

A. Yes, gir. And Mr. Hank said
that he held it because he was asked
to.

Q. And that is as far as you in-
quired about it?

A. That is as far as I could get
any definite information.

Q. You understood Mr. Wynne
was repregenting the commissioners
court?

A. I didn’t know who. In fact,
I can't testify from my own personal
knowledge that Mr. Wynne was In-
volved in it. That is a matter that
came to me through, other sources.

Q. Were you told later, on or
about March 10th, 1931, tha.t the
resident engineer at Athens called
the Highway Department and told
them the bank over there had closed
or was about to close, and they
ought to get up there and see about
that account?

A. No, sir, I wasn’t told that.

Q. Did you make any inquiry as
\to what the Highway Commission did
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with reference to the cloging of the
hank?

A. [ couldn't get any information
as to whether they had done any-
thing, or not.

Q. Did you know that Mr. Hank,
or Mr. Gilehrist and Mr. Christopher,
Assistant Attorney General, were in
Athens the morning after the bank
closed,—that is, they were there on
March 11th, 19317

A. No, sir.

Q. To see about thls sixty thou-
sand dollar check?

A. No, sir. No one ever told me
they were over there.

Q. You knew the Attorney QGen-
eral went over there, didn't you?

A. Yes. sir, because the Assistant
Attorney General went over there
with me.

Q. Do you know whether or not
one of the Assistants Attorney Gen-
eral had been over there before you
went over there?

A. No, sir, I do not.

Q. You didn’t inguire about that?

A, No, sir.

Q. Regardiess of the details, or
what happened, and regardless of
that, you neglected to go into those
details in every aspect, or to de-
velop for your report, and a full
history of the transaction, you never-
theless are offering to write a criti-
cism, as appears on page six or nine
of your report to the Legislature?

A. 1 would just like to ask what
you mean by my neglect to find out?
I got all of the information I could
get. I could not know of my own
personal knowledge the things that
were not told me. Now, about this
check, I talked to Mr. Hank about
it several times, and he never gave
me any information about those
things you asked about. It is not
a matter of record.

3. Notwithstanding the details of
it, you failed to get the details, and
you signed the report?

A. We signed the report with all
of the detailed information we put
in about it,

Q. I will ask you if in your in-
vestigation of this matter vyou found
in the files of the Highway Depart-
ment a letter dated July 27th, 1931,
addressed {0 the Comptroller of the
Currency, at Washington, in which
the language as follows appears:
*““The Comptroller of the Currency,
Washington, D. C, 8ir:
of the failure of the Athens National

|

Bank, of Athens, Texas, there was
on deposit with said bank approxi-
mately the sum of $79,000.00 placed
in eserow with the bank by Hender-
son County, Texas, to cover the
County's share for the construction
of certain State highways in said
County.

“The escrow agreement entered in-
to by the bank copsists of a resolu-
tion by the Commissioners’ Court of
the County, and the certificate of the
escrow depository, forms of which
resolution and certificate I am en-
cloging herewith, from which you
will observe that the sum so depos-
ited in esecrow was to be disbursed
by the depository ‘only in amounts
released by the State Highway En-
gineer of Texas, or his authorized
agents, on vouchers submitted by the

.gaid Commissioners’ Court in pay-

ment of monthly statements, ete.’;
the certificate of the depository stip-
ulates that ‘there has been deposited
set aside and placed in escrow in this
depository the sum of $ , a8
recited in said resolution, and that
said sum will be held to the credit of
sajd Aid Project No. , Federal
Aid Project No. , paid out only
in strict accordance with the term of
said resolution.’

*“This Department is informed that
liquidation of the affairs of the bank
is proceeding, presumably, of course,
under the direction and control of
your department.

‘“We understand that some agree-
ment has been made by which depos-
its of the bank subject to check are
being paid partly in cash and partly
with certificates for the payment of
the remainder of the deposit; but
so far as we are able to ascertain no
agreement or provision has been
made for the payment of the amount
due the Highway Department by
reason of the escrow deposit, there-
fore it seems that preference is being
given to the ordinary depositors, and
the Highway Department's claim is
being postponed and discriminated
against. This escrow fund was, at
the time of the suspension of the
bank, due to the Highway Depart-
ment, but such deposit has been used
by the bank contract to the deposit
certificate and agreement.

“I write to request that you have
an investigation made, if necesgsary,
to ascertain the faets with reference

At the time ! to this matter, and furnish us with

information concerning the same.
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““We would be pleased to furnish
you with any other facts concerning
this matter, as yon may desire, Our
understanding is that the bank in
fact, is insolvent, and that the ligui-
dation is proceeding largely on assets
which are of little or no value, or
which, at bést, cannot be realized on

within any reasonable time. Yours
very truly, Gibb Gilchrist, State
Highway BDngineer.”

A. That is dated when?

Q. July 27%th, 1931, Did you find

that letter?

A. I dorn’t remember that letter.
Mr. Gilehrist gave us some informa-
tion he had written the Comptroller,
but I don’t remember seeing that leti-
ter.

Q. 1 will ask you if you saw a
letier, dated September 25th, 1931,
reading as follows: “Henderson
County. General Comptroller of the
Currency, Washington, D, C. Dear
Sir: I call your attention to my let-
ter of July 22nd, having reference
to the failure and liguidation of the
Athens National Bank, of Athens,
Texas, with which bank there had
been placed on deposit in escrow
County Highway funds the sum of
approximately $79,000.00. Please
advise me when I may expect a reply
to my letter, as the State Highway
Commission is calling on me for a
report in reference to thiz matter.
Yourg truly. Gibb Gilchrist, State
Highway Engineer.”

Did you see that letter?

A. T don't remember seeing that
one,

Q. I will ask you if you saw this
letter in the files in connection with
your inquiry: “Treasury Department,
Washington, October 8th, 1931. Mr.
Gibb Gilehrist, State Highway En-
gineer, State Highway Depariment,
Austin, Texas. Dear Sir: Referring
to your inquiries of July 22nd and
September 25th, regarding County
Highway funds of Henderson County,
Texas, deposited in the Athens Na-
tional Bank of Athens, Texas; we
hawe made inquiry of Mr. Dan Roy-
all, who is liquidating agent in
charge of the bank, and ascertained
that as regards all of the Henderson
County funds on deposit in the bank,
an agreement was executed in Mareh,
1931, by the Commissioners of
Henderson County, and by the At-
torney General of the State of Texas,
agreeing that the payment of Hen-
derson County funds be subordinated

14—Jour.

to the payment by the bank 91’ the
claims of the individual depositors,
the purpose of the agreement being
to prevent a complete tying up of
the funds belonging to the commu-
nity pending liquidation of the bank,
and for the further consideration
of the paying into the bank by cer-
tain stockholders of a considerable
amount of assets against which it
would bhe possible for the bank to
borrow sufficient funds to pay the
individual depositors in full. This
explains why such individual de-
positors have been receiving payment
ahead of Henderson County.

The liguidating agent further
states that at the time the agreement
was entered into it was considered by
the County Commissioners signing
that the highway funds were em-
braced within the scope of the agree-
ment, and the liquidator points out
to sustain this viewpoint, the fact
that the resolution of the Commis-
sioners’ Court of Henderson County
relative to this State aid project fund
specifically retains the fund within
the control of the Commisgioners of
the county inasmuch as payment
against same is on vouchers submit-
ted by said Comimissioners, inas-
much as the resolution further pro-
vides that the escrow fund is secured
to the county by certain indicated
securities. As we understand the
Commissioners of Henderson County
are at this time negotiating with the
liquidator of the bank relative to the
County fund, possibly you would re-
ceive material asgistance or informa-
tion relative to the said aid .deposit
by addressing an inquiry to the Hen-
derson County Commissioners. Yours
very truly, E. H. Gough, Deputy
Comptroller.”

Q. Did yon see that letter?

A. I don't remember that letter
being submitted to us. No, sir. You
will understand, Senator, that the
files are very voluminous, and unless
we ask for a specific paper, or hap-
pen fto run onto it, there is a pos-
gibility of us not seeing it.

Senator Fellbaum: Mr. Chairman,
lots of the Senators have letters to
gign, or read over, and we have a
committee meeting up, and I move
that we recess this hearing until to-
morrow afternoon at 2 o’cloeck.

Senator Stone: I would like to ask
about two questions before we ad-
journ.
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The Chair: Proceed, Senator.

Q. (By Senator Stone) With ref-
erence to the letter you addressed
to the Geovernor, was that with refer-
ence to all of the highway funds?

A. Tt was with reference to the
funds in the Security ' Trust com-
pany.

Senator Stone: [ want to ifitroduce
Mr. Carter’s letter dated February
11th, to the Governor.

(Whereupon the hearing was ad-

journed until 2 o’'clock p. m., Tus-
day, February 21st, 1933.)

Supplement I}

(The following exhibit is the mat-
ter introduced by Senater Stone at
the close of Monday's session, Feb-
ruary 20th, 1933).

MIRIAM A. FERGUSON
Governor

J. H. Davis, Jr.
Secretary to the Governor.

EXECUTIVE DEPARTMENT
Austin, Texas.
February 10th, 1933.

Hon. Moore Lynn,
State Auditor
Austin, Texas

Dear Sir:

The Governor has been informed
that the State Highway Department
has advanced public moneys to vari-
ons counties in the State, aggregat-
ing $2,094,105.03, and that there
has been deposited in a local bank
certain securities in like sum for the
benefit of the State Highway Depart-
ment.

She is further informed that said
counties have issued checks or
drafts against their balances in the
Seeurity Trust Company of Austin
in like sum for the payment of road
work in their respective ecounties,
and that said Highway Depariment
did not and has not presented said
checks or drafts to said Security
Trust Company, and that they now
hold the same in their possession
and have had for nearly a year, and
that in the meantime the value of
said bonds so deposited with the lo-
cal bank has depreciated at least

one million dollars, and that the
State Highway Department by not
presenting said checks or drafts for
payment has lost at least one million
dollars. She is further informed
that said Security Trust Company
has declined and has failed to pay
said drafts and said Highway Depart-
ment has agreed not tp present said
checks or drafts on it for payment.

The Governor is informed that
this transaction took place some
months and perhaps a vear ago, and
she instructs me to reguest you at
once to call upon the State Highway
Department and ascertain the terms
of said agreement and the amounts
inveolved and report to her at once.
She is specially desirous of knowing
how much money the State High-
way has expended for work, labor
or materials furnished in the per-
formance of this matter, and the
amount of all checks or drafts or
obligations it has now in its pos-
session drawn upon the Security
Trust Company, giving in particular
date of same as well as the amount
of each draft. Also, include name
of party drawing said draft and upon
whom same was drawn. The Gov-
ernor desires this information at
once and if possible report to her
not later than flve o’clock tomorrow.

Very truly,

{Signed) J. H. Davig, JIr.
JHD:kt  Secretary to the Governor.

STATE AUDITOR
AND EFFICIENCY EXPERT

Awustin, Texas,
February 11, 1933.

Hon. Miriam A. Ferguson, Governor,
The State of Texas,
Aunstin, Texas.

Dear Madam:

In compliance with your request
transmitted to me in a letter dated
February 10, 1933, signed by J. D.
Davis, Jr, Secretary to the Governor,
I am transmitting to you herewith
information concerning amounts de-
posited in escrow in the Security
Trust Company, Austin, Texas, to0
cover county participation in cost
of highwuay construction work.

As requested, I am submitting
schedules and exhibits as follows:
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Page

Schedule 1. Escrow accounts
with the Security Trust Com-
pany, Austin, Texas, as at
February 11, 1933, 4

Schedule 2. List of checks held
by the, State Highway De-
partment, 7
Exhibit A, list of securities
with American National
Bank, Austin, Texas,

Exhibit B, copy of special es-
crow agreement,

Exhibit C, copy of Attorney
General's opinion, dated Feb-
ruary 27, 1932, 26

Reimbursements received as

shown in Schedule 1, amounting to
$1,653,107.57 represent amounts
charged to various counties as
shown by the records of the ac-
counting division of the State High-
way Department for county partici-
pation in highway construction, Un-
paid cheeks on hand totaling
$1,077,426.52, as shown in detail
Schedule 2 were accepted by the
Highway Department to be applied
against the amount as shown as re-
imbursements receivable when and
if paid.

Amounts shown in Schedule 1 as

county participation not yet charged

14
21

represent estimated county portion
of project incomplete or not Yyet!

“finaled” or engineering charges not
vet charged to the counties. These
amounts are subject to adjustments

for overrunms, underruns and other
faetors.

Balances on deposit with the Se-
curity Trust Company, Austin, Texas,
aggregating §2,048,655.69 are shown
in detail by counties and projects in
Sehedule 1. These balances were
ohtained from the records of the
depository bank.

Securities held by the American
National Bank, Austin, Texas, shown
at a face value of $2,11%,328.45, to
protect county deposits with the
Security Trust Company are Teg-
istered in detail in Exhibit A sub-
mitted herewith. I have made no
attempt to place a valuation on
these securities. Copy of special
aserow agreement relating thereto
is presented as Exhibit B.

Copy of an opinton of the Attorney
General, dated February 2Tth, 1932,
relating to the handling of bonds and
cheeks by the Highway Department
is submitted for your information as
Exhibit C.

Respectfully submitted,
MOORE LYNN,

State Auditor and Efficiency BEx-
pert.

{(Photostatic copy of Schedule 1
is attached.)



STATE HIGHWAY DEPARTMENT

ESOROW ACCOUNTS WITH SECURITY TRUST COMPANY, AUSTIN, TEXAS, FEEH

County Participation

Balances on

County F.A. P. 3. A. P. Reimbursements Not yet Deposit as at Unpa
Receivable charged Feb. 11, 1933 on
Andrews 836—C 34.69¢.03 . 39,134.32 % ;
936—C3 31,017.58 118.77 42,671.15 :
936—DI 30,722.52 11,201.22 6,765.53
Bel! 670—CI 66,627.13 3,739.35 ) 70,858.81 :
670—C2 1,942.97 2,138.69¢ .. . e
Bowie ... .. ... ... 922—D 2,921.53 7.107.98 7.397.16
. 922—G 12,555.78 2,112.69 13,241.61 .
Burnet 809—RB 2,447.22 2,447.22 -
Calhoun . .. 807—F 651.31 423.71 651.31
- 969—Al 3, e2.92 . . 3,292.10
807T—E . 990.99 .
Colorado _......... 506—G 22,306.51 5,236.92 22,306.51
Concho §90—C 4,956.80 o 5,161.85
530—D 21,808.44 923.84 22,486.98
616—C 10,872.55 4,5684.73 16,759.74 ...
626—Al 19,524.99 14,957.53 37,136.79 |
626—B2 667.39 1,237.14
Gaines __ ... ... 716—G 79,381.65 5,002.77 97,134.83 |
e 936—E 10,227.54 3,220.52 12,561.84 ‘
Liberty _.___ ... 125—Reop.2 .. ... 20,000.00 531.49 24,679.06
125—Reop. ... . ... 25.80% 5,362.04 B
426—A2 . 19,969.02 651.04 20,487.36 ..
Lipscomb ... . ____ 621—BI&2 . 66,410.58 66,423.48 1




Live Oak

Madison

Matagorda,

Pecos

490—A3

176—Reop.
414

428
609—B
609—B2

612—C
612—02
618—A
618—A2
618—B
§18—C
§18—D
618—E
618—F
618—G
618—G2
619—A
619—F

931—B 2,942.00 ...
§86—A2 59,967.59 1,323.19 61,907.76 §
886—B 4,424.94 .
931—Ab 4,621.66 __ ________ 6,879.20 '
931—D3 23,089.16 789.75 19,966.75 1
931—E2 - '802.07 383.80}
931—G e 43276 .
886—C .. _____ L 26,299.48
931—B 49092 _
886—A 502.55 _ .
610—G 9,961.81 10,180.81 1
I 38,375.84 181.82 49,685.33
................ 49,380.96 \ 53,101.67
................ 26,799.50 114.84 33,671.94 __.___
455 2,349.45 129.04 2,541.66 ____
_______________ 4,222.73 5,422.92
49,679.74

969—D 3,484.80 3,165.06 ____
976—B2 5,617.59 6.27 1,848.64 _____
976—B 637.54 e
978 2,750.69 2,911.06 _____
B 12,613.04 15,419.16 1

- — 1,553.02 -
________________ 17,301.72 45,165.59 2
I 12,848.63 9,564.94 1
_______________ 15,699.57 5,482.35 24,787.12 1
................ 24,030.37 8,128.93 26,692.16 2
______________ 9,672.92 7,365,72 20,261.60
I 28,471.72 4,343.47 44,012.64 3
________________ 22,780.31 3,792.29 27,913.19 2
7,662.47 9,869.72

669.14 { .
R 15,054.24 10,39 16,701.79 1
________________ 9,106.84 3,459.29 14,464.71 :



' STATE HIGHWAY DEPARTMENT
ESCROW ACCOUNTS WITH SECURITY TRUST COMPANY, AUSTIN, TEXAS, FEBRUARY

County Participation

Balances on

County F.A P S. A. P. Reimbursements Not yet Deposit as at  Unpai
Receivable charged Feb, 11,1933 on
________________ 503—B 16,193.51 . 26,418.40 2
________________ 903—C 669.67 2,239.24 2,9652.99 ..
e 910—C 10,491.78 261.73 10,823.06 1
................ 510—-E e e e 16.32 ... __
612—8 .. 6,227.26 I 54,509.06
612—B2 . 42,136.99 -
Reagan ... .. _______ 904—A 13,326.81 . 19,624.08 1
________________ 904—A2 20,495.17 21,687.07 61,658.98 2
________________ 904—B 14,018.45 .. 18,076.35 1
Refugio ... ... 807—B2 95,265.75 911.91 -
................ 840—A 3,195.48 . -
................ 840--A2 119,523.63 1,085.12 362,977.2¢6 _
________________ 840—D 15,370.47 7,809.37 -
_ 840—D5 4,266.85 _____ .
Roberts ... .. 625—B2 e 71,128.77 9,949.63 .. .
San Jacinto ... ... 682—D 31,319.45 2,969.03 50,763.73
________________ 761—B 11,835.83 .. 1
Tyler ____ . 606—C e 15,674.60 2,656.40 16,698.89 1
630—C Q) . 33,795.95 2,428.68 14,188.16 3
630—A 17,806.96
630—8° . $,940.21 2,123.49 9,722.09 1
............... 890—D 4,192.26 . . 6,608.08
VYan Zandt .. _ . 363—A2 12,071.28 e 13,681.36 1
363—B _______________ 3,294-84 ——— A m ——— ————— 4,203-43
363——C _ 4,400.74 ... 3,778.56
................ 496—C 465.21 285.3bh




363—D 498—D 5,366.91 3,653.73
e 629—A2 40,000.94 8,687.93 49,069.56 __.____ _
e G29—A 6.63* 6,208.47 __..___
Wheeler ... 67—Reop.2 ____ . 95,706.97 : 107,047.69 9
547—D2 . 83,950.05 X 93,741.63 8
F47T—R e 326,40 ___.. . 1,067.42 ________
AT—F . 8,639.73 . 7,432.86
547—D e 10.64 ________
45—D 1008—D5 3,278.36 301.73 2,289.35
_______________ 844—B 3%94.30 ________
573—J 36.62 ______
Wood (Mainte-
nance) M-10-G2 30,000.00 30,000.00 2
Totals $1,653,107.67 § 270,615.76 § 2,048,655.69

*Denoteg deduction.
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SCHEDULE 2,

LIST OF CHECKS HELD BY STATE HIGHWAY DEPARTMENT
Checks Drawn on Security Trust Company, Austin, Texas

Check Date

ANDREWS.
Feb. 10, 1932
Mar. 21, 1932
Apr. 9, 1932
May 14, 1932
June 13, 1932
Jul. 18, 1932
Aug. 19, 1932
Dec. 5, 1932

BELL.
Feb. 22, 1932
Mar. 14, 1932
Apr. 5, 1932
May 16, 1932
Jun. 24, 1932
Sep. 6, 1932

BURNET.
Feb. 29, 1932

CALHOUN.
Mar. 17, 1932
April 18, 1932
May 146, 1932
Apr. 19, 1932
Feb. 156, 1932

COLORADO.

May 31, 1932
May 31, 1832
May 11, 1932
May 11, 1932
May 16, 1932
Jun. 21, 1932
Sep. 8, 1932
Sep. 3, 1932
Sep. 13, 1932

CONCHO.
Jun, 1, 1932
Jun, 1, 1932
Feb. 2, 1932
Apr. 21, 1932
Mar. 11, 1932
Apr. 12, 1932
May 11, 1932
Jun. 22, 1932
Jul. 12, 1932
Oct. 22, 1932
Dec. 9. 1932
Apr, 12, 1932
May 11, 1932
June 11, 1932
Jul. 12, 1932
Aug, 9, 1932
Sept. 8, 1932
Oct. 7, 1932
Nov. 5, 1932
Dec. 5, 1932
Jul. 12, 1932

Project No.

F.A P 8. AP
———e— 938-C1&2
. 936-C1&2
—_—— 936-C1&2
—— ... 936-Cl&2
———— 936-Cl&2

. 93s6-Ci1&2
e 936-C1&2
e 336-C3
670-C
——————. 870-C
. §70-C
,,,,,, __ 670-C
e eeeaeen 670-C
-——  670-C
_____ 809-B
e BOT7-®
______ 80%-F
e 989-A
e 96%-A
e 969-A
506G
506-G e _
506-G  _______ R
506-G .. ___.____ —
506-G .
506G . ...
506G .
506G . _
BO6-G - _
B9
B90-C . -
590-C
590-C e
530-D e s
5%0-D .
690-D . -
50D _____ . _
590-D ______ . .
[55: 11 o
§%0-D . ______
626-A ..
626-A .
626-A __________ ..
626-A _________ —
626-A ..
626-A . .
626-A .
626-A
626-A

626-B-2

Amount

$§ 2245.30
1850.92
T276.66
5936.24
3322.99
5775.94

12706.02

2384.44
4100.68
14830.00
23535.31
11,744.20
838.52

307.98
343.33
1766.76
966.78
558.67

329.817
1219.77
2900.97

695.88
3200.66
4016.41
3502.04

867.54

640.04

1824.95
2956.08
2324.82

815.89
3023.19
2797.05
2891.44
4600.00
2738.24
65922.58

739.78

442.54
1986.58
1423.69

804.52
2209.57
3159.68
1638.66
2194.27
2587.21

39,113.97
31,077.49

57,433.16
2,447.22

651.31

3,292.10

17,373.18
17,373.18

7,923.24

22,712.28

16,446.72
391.40
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SCHEDULE 2—continuned.
LIST OF CHECKS HELD BY STATE HIGHWAY DEPARTMENT
Checks Drawn on Security Trust Company, Austin, Texas

Project No.
Check Date F.A P S.A.P, Amount
GAINES.
Mar. 23, 1932 —_——. T16-G 4351.63
Apr. 12, 1932 —. 118G 6385.36
May 27, 1932 —_— . 718-G 1727.12
Aug. 9, 1932 _ 116-G 346.16
Aug. 14, 1332 716-G 6889.70
Sep. 13, 1932 ——ee. 716G 9745.19
Oct. 10, 1832 —_— 718G 11014.61
Nov. 15, 1932 —_—  715-G 11018.27
Dee. 15, 1932 —— 718G 32907.40
Nov. 3, 1932 —_—— . 938-E 9710.69
Dec. 14, 1932 ——— 938-E 3337.38
LIPSCOMB.
Mar. 8, 1932 621-B 10213.64
Apr. 5, 1932 621-B . 13763.68
May 16, 1932 621-B 31247.50
Jun, 22, 1932 621-B .. 11268.66
LIVE QAK,
Jan. 7, 1932 886-A2 e
Jan. 22, 1932 _ 931-A%
Jan. 14, 1933 —_— 931-D2 e e
Dec. 30 931-KE2 e
MADISON.
Mar. 11, 1932 ———.. 810-G 3843.63
Apr. 28, 1932 ————ee._Bl0-G 3590.31
May 18, 1932 . B10-G 3412.83
MATAGORDA.,
Jan. 16, 1932 4168 Reop. — ... _ — e e e e -
Jan. 16, 1932 175 Reop.
Jan, 16, 1932 809-B
PECOS.
Feb, 15, 1932 612.B o e
- Jan. 16, 1932 812-C — 1090.86
Feb. 13, 1932 612-c . 3910.57
Mar. 12, 1932 612-C ___._ . — 1385.49
Apr. 12, 1932 612 __ 2074.69
May 13, 1932 ¢12Cc ______ 1289.71
Jun. 13, 1932 812C — 648.05
Jul. 12, 1932 e12.C 2964.37
Jan. 16, 1932 618-A ___ . 1469.83
Feb. 13, 1932 $18-A 4668.11
May 5, 1832 618-A 3604.05
Apr. 12, 1932 618-A 3367.89
Jul. 18, 1932 618-A — 8439.37
QOct, 17, 1932 618A2 1587.42
Nov. 10, 1932 61842 — 2305.85
Dec. 15, 1932 618-A2 5006.94
Jan, 9, 1933 618-A2 __ 2219.15
Sep. 10, 1932 6188 - 3955.54
Oct. 17, 1932 618B 3149.50
Dec. 20, 1932 813-B 5487.05
Aug. 10, 1932 618-C  —— . 1742.36
Sep. 15, 1932 618-C — 3513.39
Oct. 17, 1932 §18-C 3804.93

84,484.42
13,048.07

66,423.48

61,290.78
4,621.66
18,398.77
1,186.87

10,846.77

7,176.48
7,999.94
461.43

6,419.65

13,363.74

22,049.26

11,118.36

12,692.09
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SCHEDULE 2——continmned.
LIST OF CHECKS HELD BY STATE HIGHWAY DEPARTMENT
Checks Drawn on Security Trust Company, Austin, Texas

Check Date

Nov. 10, 1932
Dec. 15, 1932
Jan. 9, 1933
Nov. 10, 1932
Dec. 15, 1932
Jan., §, 1933
Apr. 12, 1932
May 13, 1932
Jun. 17, 1932
Jul. 12, 1932
Aug. 11, 1932
Oct. 5, 1932
Oct. 17, 1932
May 13, 1932
Jul. 12, 1932
Aug. 10, 1932
Oct. 5, 1932
Dec. 5. 1932
Feb. 13, 1932
Mar. 5. 1932
Apr, 12, 1932
May 13, 1932
Jun. 25, 1932
Mar. 5, 1932
Apr. 12, 1932
May '3, 1932
Jun, 17, 1932
Jul. 12, 1932
Aug. 10, 1932
Aug, 22, 1932
Jun. 13, 1932
Dec. 15, 1932
Jan. 9, 1933
Jan. 15, 1932
Feb. 13, 1932
Mar. 12, 1932
Apr. 30, 1932
Oct. 12, 1932
Mar. b, 1932
Apr, 12, 1932
May 13, 1932
Jun. i3, 1932
Jul. 12, 1922
Aug. 10, 1932
Oct. 5, 1832

REAGAN.
Jan. 15, 1932
Feb. 15, 1932
Mar. 12, 1932
Sept. 13, 1932
Oct. 15, 1932
Nov. 8, 1332
Dec. 6, 1932
Jan. 6, 1933
Feb. 6, 1933
Feb. 12, 1932

Project No.

F.A P S.A.P,
618.C - N —
618-C .
618-C ..
618-D -
618-D ) e
618D __
618K
613-E - S
618-E [
618.-E _____ —
618-8  ____ ..
618 .
618-E S
618 F
618-¥
61R-F e
618.F _____ -
618.F e
618-G e
618G . .
618G . .
618G .
618-G e
619-A . —
619-A I
619-A U
619-A —_—
619-A ..
619-A -
619-A e
619 F _
619-F ______ e
619-F S

T 903-B
............... 903-B
,,,,,,,,,,,,,,,, 903-B
_ 903-R
.............. 903-B
................ 910-C
.............. 910-C
.............. 910-C
e e 910-C
______________ 910-C
S y10-C
______________ 910-C
e 904-A
.. 904-A
e 904-A
,,,,,,,,, - 904-A2
S 904-A2
____________ 904-A2
e 904-A2
e 904-A2
e 9504-A2
e 904-B

Amount

4530.51
4674.94
3742.12
1511.39
5139.22
2922.31
3364.58
8866.568
5108.27
4114.26
1805.27
3434.96
6121.28
1603.89
4711.40
5149.99
6894.28
8213.04
1579.36

990.37
2160.96
1386.75
1836.65
1736.28
3017.29
3378.59
1671.70
2249.51
1695.68
2817.03

269.22
7945.16

951.84
1710.33
3301.13
3106.32
5212.52
7961.39

412.60

379.81

993.51
1475.00
1828.62
1423.81
4240.16

3507.10
4534.33
10232.76
2720.82
2077.44
3085.17
3678.33
41156.26
4918.15
573.96

22,008.25

9,672.92

32,815.19

26,572.60

7,964.09

16.565.98

9,166.22

21,291.69

10,753.51

18,274.19

20,495.17



SENATE JOURNAL.

427

SCHEDULE Z2--—continuned.
LIST OF CHECKS HELD BY STATE HIGHWAY DEPARTMENT
Checks Drawn on Security Trust Company, Austin, Texas

Check Date

Mar. 7, 1932
Apr. 11, 1832
May 10, 1932
May 25, 1932

SAN JACINTO.
Jan. 19, 1932
Feb. 9, 1932
May 2, 1932
Feb. 9, 1932
Feb. 9, 1932
May 2, 1932
Oct. 10, 1932

TYLER.
Jun, 16, 1932
Jul. 13, 1932
Aug. 10, 1932
Sep. 9, 1932
Oct. 5, 1932
Oct. 31, 1932
Feb. 11, 1932
Mar. 11, 1932
May 2, 1932
Jun. 16, 1932
Sep. 13, 1932
Sep. 19, 1932
Sep. 9, 1932
Qct. 5, 1932
Nov. 7, 1932
Jan. 3, 1933
Feb. 10, 1932
Mar, 11, 1932
Apr. 11, 1932

VAN ZANDT.
May 24, 1932
Feb. 11, 1932
Apr. 28, 1932
May 14, 1932
Aung. 15, 1932
Feb. 11, 1932
May 21, 1932
Apr. 28, 1932
Feb, 11, 1932
Apr. 29, 1932
Apr. 28, 1932
Apr. 28, 1932

WHEELER,
Apr. 12, 1932
Jan. 15, 1932
Feb. 9, 1932
Mar. 14, 1932
Apr. 22, 1932
May 17, 1932
Jan. 15, 1932
Feb. 11, 1932

Project No.

F.A P S.A.P.
——eneee . 904-B
_—— 9%04-B
............. 904-B
S 904-B
- ... ©682-D
R 682-D
____________ 682-D
-————_. 151-B
_____ 751-B
—— T51-B
————751-B

606-C
606-C
606-C .. .
606-C e
606-C . -
606-C -
630-A
603-A -
630-A _
630-A ..
6304
630-A
630-B
630-B
630-B
630B _
e _ 830-D
. 890-D
e 890-D
363-A2 . .
363B .
363-B -
B ) - R —
363-B
363-C e
363-C -
363-C .
—— 0 496-D
e 496-D
oo . 456-D
e, 4986-C
67 Reop. Rev. Unit 2
67 Reop. Rev. Unit 2
67 Reop. Rev. Unit 2
67 Reop. Rev. Unit 2
67 Reop. Rev, Unit 2
67 Reop. Rev. Unit 2
547D2 o
574-D 2

Amount

4019,10
4202.24
2606.96

5872.27

2089.34
5478.12
870.16
792.18
519.05
388.91
9426.72

1866.25
5774.41
2882.75

825.20

§05.82
6176.57
4212.44
2757.98
2657.50
7715.49

15368.52

6751.68
2692.74
1815.39
2105.71
4449.86

712.99

430.39
3810.23

299.67
721.68
850.24
2124.41
949.00
560.49
1333.06
931.90
581.64
1514.11

637.69
7181.97

25110.63
39152.71
17197.73

7061.95
3671.14
4255.62

17,274.53

8,437.62

11,126.86

18,330.00

39,463.61

11,062.70

4,953.61

12,441.20

3,996.00
2,842.55

3,027.65
286.35

96,342.68
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SCHEDULE 2—continned.
LIST OF CHECKS HELD BY STATE HIGHWAY DEPARTMENT
Checks Drawn on Security Truost Company, Austin, Texas

Project No.

Check Date F. A P S.A P Amount
Mar, 14, 1832 B4D2 2794.76
Jun, 27, 1932 674D2 __ 14364.74
Apr, 12, 1932 574D2 24751.16
May 13, 1932 674D2 . 26137.33
Jun. 18, 1932 574-D2 8293.97 84,269.72
Apr. 12, 1932 547-F 418.53
Mar. 14, 1932 b47-F 762.67
Jan, 15, 1932 47-F . 400,63
Feb. 13, 1932 B47-F 1809.34
Jul, 14, 1932 547 F 900.85
Jun. 18, 1932 B4T-F 904.10
May 11, 1932 547-F 391.82 5,587.8¢
May 11, 1932 e 1006-D5 1149.97
Jun. 18, 1932 . 1006-D5 778.80
Apr. 14. 1932 T 1006-D5 344.30 2,272.07
WOOD.
Feb. 9, 1532 e Maintenance 20,000.00
M-10-G-2
Total checks drawn on Security Trust Company,
Austin, Texas. .. . een-$1,077,426.52

Note A. In addition to the foregoing checks drawn on the Security Trust
Company, Austin, Texas, the Highway Department was holding a check dated
November 21, 1932, drawn on the Farmers State Bank, Haskell, Texas, by
Haskell County to apply on Project F. A. P. 587-A 2 in the amount o $6,000.00

Less partial payments of _____..... ... . . _ 3,000.00
Balance dwe o ...$3,000.00
Note B. All of the checks listed herein were signed by county officials.
EXHIBIT A
THE AMERICAN NATIONAL BANK
of Austin

Aunstin, Texas.

This is to certify that the attached list of securities is a correct list of the
securities held by us in escrow for the Highway Department, the Security
Trust Company of Austin, Texas, and the various counties named in said list.

Dated at Austin, Texas, this 11th day of February, 1933.

The American National Bank,
Austin, Texas,
(Signed) By: L. D. WILLIAMS,

Cashier,
ANDREWS COUNTY
City of Burkburnett 6 Refunding Bonds __ $ 6,000
Cameron County 5% Road Bonds . . ... 3000
Dickens County 6% General Funding Warrants ______ 5,000
Hidalge County 6%, Water Control Imp. Dist. No. §

Bonds ... ... 40,000
Liberty County 5% Road Bonds ... ... 1,000
City of Mineola 59 Waterworks Bonds 1,500
City of Muleshoe 69 Funding Warrants 5,000
Navarro Co. Road District No. 7 Bonds . -~ 500
City of O’Donnell 6% Funding Warrants .. ____ 6,500
Panola County 5% Road Bonds ... 6,000
San Patricio County Road Dist. 5 Bonds ... 1,600
Stonewall County 6% Funding Warrants ... 3,000
Willacy County 6% Water Dist. 1 Bonds ... .. 56,000
Zapata County 6% Permanent Imp. Warrants ... 9,000

82,600
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BELL COUNTY
Liberty County 5% Road Bonds ... .. .. .. .. _$ 25,000
City of Corpus Christi 5% Funding Bonds ..___...______ 45,000
Live Oak County 5% Road Bonds 1,000
71,000
BOWIE COUNTY
Hidalgo County 6% Water Dist. No. 6§ Bonds_________ __ 21,000
COLORADO COUNTY
Colorado County 6% Permanent Imp. Bonds ___________ 23,000
CONCHO COUNTY
Cameron County Irrigation Dist. No. 1 Bonds ... 3,000
City of Childress 6% Street Imp. Warrants .. 5,000
City of Donna 6% Waterworks Warrants ... 35,000
Hidalgo County Irrigation Dist. No, 1 Bonds .- 4,000
Hidalgo County Water Dist. No. 3 Bonds ... .. L1000
Willacy County Water District No. 1 Bonds ... 16,000
64,000
GAINES COUNTY
City of Donna 6% Waterworks Warrants ... 35,000
Hidalgo County Water Distriet No. 12 Bonds ... 10,000
City of Megargel 5% % Funding Bonds ... 2,000
Willacy County Water District No. 1 Bonds .. 40,000
Wood County 6<% Road Bonds. 20,000
107,000
LIBERTY COUNTY
Willacy County Water District No. 1 Bonds _.._.. ... 40,000
LIPSCOMB COUNTY
Clty of Bow1e 6% Street Imp. Warrants .. ... ... T,000
Briscoe County Line 5% R. H. S. Bonds __ . 3,000
Cameron County 69 Water District 5 Bonds ... ... 1,000
Kimball County 6% Road and Bridge Fundmg War-
rants .. o o e o . 2,000
City of Klrbywlle 6% Waterworks Bonds ... 4,000
LaSalle and McMullen Counties §% W. D. No. 1 Bonds 7,000
Motiley County 6% Funding Warrants 1,000
City of Muleshoe 69 Sewer Warrants 319
Pecos County 5% Water District No. I Bonds ... 1,600
City of Ranger 6% Street Equipment Warrants ___ .. 3,600
City of Trinity 6%, Fire Apparatus Warrants . ... 3,000
Willacy County 6% Water Distriet No. 1 Bonds ... 35,000
68,419
LIVE OAK COUNTY
Cameron County 6% Water District No. 3 Bonds .. 8,000
Cameron County 6% Water District No. 5§ Bonds ______ 5,000
City of Hermleigh 6% Waterworks Warrants ... ___ - 7,000
Hidalgo 79 Water District 4 Notes ... ... 5,000
Dallas Joint Stock Land Bank Bonds 9,000
Houston Joint Stock Land Bank Bonds ... 1,000
Shelby County 514 % Road and Bridge Fundmg Bonds.. 5,000
City of West University Place 69 Waterworks
Bonds . . 7,000
Willacy County 6% Water Dist. No. 1 Bond$ .o 75,000
122,000
. MADISON COUNTY
San Antonio Joint Stock Land Bank Bomds ... 2,000
City of Spearman 531 9 Funding Bonds 20,000
Trinity County 5% % Road Bonds ... . 1,000

23,000
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MATAGORDA COUNTY

Karnes County 59 Road District 7 Bonds .. ... 85,000
Liberty County 3% Road District 4 Bonds . ... 33,000
Liberty County 54 Roa.d District 4 Bonds ... - 29,000

Montgomery County 5% % Road & Bndge Fundmg

Bonds } 4,000

PECOS COUNTY

Atascosa County 5% % Road & Bridge Fundmg Bonds.__ 948.45

Bell County 59 Road District 5 Bonds... 100
City of Bowie 6% Street Imp. Bonds = .. e 1,000
Cameron County 8% Water District 3 Bonds e 6,000
Childress County 6% Funding Warrants .. ... 2,000
City of Corpus Christi 5% Street Bonds ... ... 1000
Fort Stockton Ind. Sch. Dist. 6¢, Voucher .. 15,000
Gaines County 69 Fkunding Warrants . B,000
City of Goose Creek 6% Sewer Warrants ... ...  §,000
City of Gruver 69 Sewer Warrants .. ... ... 3000
Harris County 5% Sch, Dist. Bond . e 1,000
Henderson County 5% Road District 8 Bonds e 1,600

Hidalgo County 6% Road & Bridge Warrants ... ... . 1,000
Hidalgo County 6¢, Tick Eradication Warrants . . 2,000
Dailas Joint Stock Land Bank Bonds b9 .. ... 13,000

1. Represented by bonds of $12,000 and cash of $3,000.
City of Kenedy 5% 9% Funding Bonds e 1,600
Leon County 69, Bridge Warrants . ... .. .. 5000
City of Leve”dl’ld b1 % Sewer Bonds .. . .. ... 5500
Fiberty Ind. Sch. Dist. Vouchers e 4,180
Liberty County 6¢, Courthouse Fundmg Bonds ... . . 31,000
City of Littlefield 6% Funding Warrants 20,000
Orange County 5% % Road and Bridge Funding Bonds.. 506
Panola County 51 ¢, Road Bonds e e 1,000
Peecos County 33% % Road Bonds . 19,000
City of Port Arthur 5% Bridge Bonds __._._....__.. ... 1,500
Sabine County 5% % Road Bonds . ... . ... 1,000
Sabine County 8¢, Funding Warrants ... ... 4000
Subine County 5‘,-"; Road District 9 Bonds _............. 500
Shelby County 6¢ Read Imp. Warrants e 800
City of Sinton 5% ", Waterworks Bonds . ... 1,000
City of Slaton 6<% Waterworks Bonds . . ... ... 500
City of Sulphur Springs o” Auditorium Warrants e 11,000
City of Sulphur Springs 64, Funding Warrants ... 34,000
City of Three Rivers 6¢ Waterworks Bonds .._.___...... 1000

City of West University Place 514 ¢, Funding Bonds .. 1,000
Wichita Falls Ind. Schl. Dist. 41 9% Sch. Dist. Bonds.. 1,000

Wichita County 67+ Water Dist. No. 1 Bonds .. ... 15,000
Willacy County 69 Water District No. 1 Bonds ........... 141,000
City of Yoakum 5% Hospital Bonds ereereneeeneee 1,000
Zapata County 6% Road & Bridge Warrants ... 14,500

REAGAN COUNTY

City of Archer City 8§9% Funding Warrants ... ... 9,000
Cameron County 69 Irrigation No. 1 Bonds .. . 5,000
Cameron County 6% Water Distriet 5 Bonds ... — 5,000
Chambers County 5% Road District 2 Bonds ... ... 4,000
Datlas County 69 Levee District 5 Bonds . ... 4,000
Donna Irrigation 6% Bonds . 46,000
City of Donna 69 Refunding Bonds . . e 15,000
Gaines County 69 Courthouse & Jail Warrants ____________ 1,000
City of Goose Creek 6% Street Warrants ... 10,000
Hidalgo County 69% Water District 5 Bonds ... 1,000
Karnes County 5% Road Dist. 1 Bonds ... 4000

City of Levelland 514 9% Waterworks Bonds ... 17,000

151,000

382,214.45
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Liberty County 5% Road Bonds 4,000
Liberty County 59 Road Dist. 4 Bonds.__........ 4,000
Montgomery County 51 9 Funding Warrants .. ... 24,000
City of Port Arthur 5% Waterworks Bonds ... . 2,000

b. Represented by bond of $3,000 and cash of $1 160,

City of Port Neches 6% Improvement Warrants ... 12,600
City of San Marcos 514 % Schoel Bonds ... 1,600
Titus County 614 % ¥unding Warrants _ . __ . 3,000
City of Trinity 6% FPFunding Warrants ... S e 26,000
City of Trinity 69 Funding Warrants ... .. ... 15,000
City of White Deer 5% Paving Bonds - 12,500
Willacy County Water District No. 1 Bonds..... ... 7,000

231,500

REFUGIO COUNTY

Bell County 5% Road Dist. 3a Bonds 5,000
Brewster County 534 % Road Ref. Bouds . ... _.__ 3000
Cameron County 6% Water District 15 Bonds .. 24,500
Camp County 5% Rd. Dist. 1 Bonds . - 1,000
City of Childress 6% Treasury Warrants ........................ 3,000
Cottle County 5% Road Bonds . . ... N 1,000
City of Crosbyton 69 Funding Warrants ... .. 15,000
Dayton Ind. Sch. Dist. 5% Bonds .. . 5,000
City of Dublin 5% Waterworks _.... . 1,000
City of Edna 6% Waterworks Bonds . . __ 1,000
City of Fayetteville 514 % Waterworks Bonds . .. 3,000
City of Goose Creek 6% Waterworks Warrants ... 4,000
Henderson County 5% Rd. Dist, 1 Bonds__.__ ... 6,000
Hopkins County 5% Road Bonds ... ... .. 4,000
Dgllas Joint Stock Land Bank Bonds 5% .o oo, 11,000
San Antonio Joint Stock Land Bank Bonds 59 ... 47,000
San Antonio Joint Stock Land Bapnk Bonds 514 % ... 5,000
Karnes County 59 Road Dist. 1 Bonds .. ... 2,000
Karnes County 51 % Road Distriet 7 Bonds ___.________. 11,000
Kemp County 59% Road Distriet 7 Bonds .. ... 10,000
Madison County 5% Rd. Bonds ... ... . .. 12,000
City of Monahans 6% Waterworks Bonds . ... 10,000
Montgomery County 69 Funding Warrants ... . . 29,000
Nueces County 59 Navigation Dist. No. 1 Bonds ... 4,000
City of O'Donnell 515 9% Funding Bonds ... ... 8,000
City of Pasadena 69 Waterworks and Sewer Bonds...__. 4,600
City of Pasadena 69 Sewer Bonds .. _. e 4,000
Refugio County 5% 9% Road Bonds _ ... 81,000
City of Robert Lee 6% Waterworks Bonds ... 3,000
Sabine County 5% Road Dist, No. 3 Bonds ... 1,000
San Jacinto County 5% % Road Bonds ... 5000
San Jacinte County 51 % Road Dist. No. 4 Bonds ...... 2,000
San Patricio 5% Road Dist. 4 Bonds 12,000
San Patricio County 534 % Road District 5 Bonds —._ 11,000
Somervell County 5% % Road Bonds ... .. 2,000
City of Spur 5% Waterworks Bonds 10,000
Stonewall County 69% Funding Warrants ... 8,000
City of Thorndale 5% % Waterworks Bonds . 1,000
Trinity County 5% % Road Bonds .. . __ e 1,000
Tyler County 51 ¢ Road Dist. 2 Bonds . ._ 11,000

361,500

SAN JACINTO COUNTY
City of Pharr 5% Funding Bonds 52,000
TYLER COUNTY

Aransas County 69 Permanent Imp. Bonds ... 27,000
Franklin County 6% Funding Warrants R 6,000
City of LaPorte 6% St. Imp. Bonds . . . 5,000
Tyler County 5% % Road Dist. 2 Bonds ... . 1.000

39,000
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VAN ZANDT COUNTY

Willaey County 69, Water District No. 1 Bonds .

32,000

WHEELER COUNTY

Briscoe County 59 R. H. S. Bonds ... ... ...
Bronte 6% Ind. Schl. Dist. Bonds ... . ... .
Cameron County 59 Road Bonds ...
Cameron County 69 Water District 1 Bonds . .. ...
Cameron County 67 Water District 2 Bonds __ .. ...
Hidalgo County 69, Water District 6 Bonds .

Street Paving Warrants . . ... .
Hidalgo County 79, Road Imp. Bonds ...

Hidalgo County 69,

Kimble County 89
rants

Road and Bridge

Motley County 6% Bndge Repair Bonds
Nolan County 59% Road District 1 Bonds . .. ... ...
Orange County 5% Common Schoel District 20 Bonds _.
City of Spearman 6% % Funding Bonds ... . ... __
City of Sulphur Springs 51 % Funding Warrants

Wheeler County 49 Jail Bonds

Willacy County 6% Water Dist. Nol Bonds

.. 5,000

2,000
995
6,000
200

. 21,000
11,000
7,000
17,000

[ —

Fundmg”War-

208,195

WOOD COUNTY

Cameron County 6% Irrigation 1 Bonds ... _ .. ..
City of Lometa 6% Sewer Warrants ...
City of Paducah 514 9 Street Warrants

Sabine County 5% ¢, Road Bonds
Shelby County 69, Funding Warrants
City of Spur 6% Waterworks Bonds
San Patricio County 4% % Road Dist.

City of Stamford 5% % Water Supply Bonds ... . -
Willacy County 6% Water District No.

GRAND TOTAL ...

EXHIBIT B.

Copy of Special Escrow Agreement.

Whereas, Andrews County, Texas,
has on deposit with the Security
Trust Company, Austin, Texas, funds
in the amount of ninety-two thou-
sand four hundred forty-one and
04/100 ($92,441.04) dollars, pro-
ceeds of bonds to aid in the con-
struction and improvement of cer-
tain State designated highways in
said county, for which deposit of
funds said Trust Company issued to
said county its certificate of deposit;
and,

Whreeas, S8aid county received
and now holds certain collateral
from said Security Trust Company
to secure Baid deposit of funds, as
listed in the collateral agreement
with said Trust Company, copy of
which list is hereto attached: and

Whereas, Said Trust Company is
not now in available cash funds to
meet warrants of said county drawn

2,000
1,000
6,000
2,000
1,000
1,000
1,000
1,000
1 Bonds . . - 15,000

L —

5 Bonds ...

30,000.00

$ 2,119,328.45

upon against sald deposit or credit,
to reimburse the Highway Depart-
ment (or State Highway Fund) for
advances made by the Department
for account of said county as the
same become due, a8 the work of
such construction proceeds; aod

Whereas, Necessity exists that
said Highway Department be gecured
for such advances;

Now, Therefore, said Andrews
County, through its Commissioners’
Court and County Judge, does here-
by, in consideration of the premises,
allocate, set aside, and pledge to the
Highway Department of Texas,
the funds so or deposit with said
Trust Company, together with all
the collateral received and held by
said County as security for said de-
posit and funds, to secure all sums
due to the State Highway Depart-
ment, or that may become dune to
said Highway Department, by said
County as and for said County's
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share or amount of such construc-
tionr which has been or may he ad-
vanced or paid out by the High.
way Department for account of such
County on such construction or im-
provement until the entire amount
of guch advances shall be paid and
satisfied in full according to the
contract or arrangement entered
into by said County and the High-
way Department; this action being
necessary to enable the Highway
Department to carry on the work
of construction now under contract
and under way.

It iz further agreed by and on
behalf of said County, that such
depogit of funds with said Trust
Company shall not be withdrawn or
waived or diverted to any other use
or purpose without the written con-
sent of the State Highway Commis-
sion, until the full purpose of this
pledge and agreement shall have
been fully fulfilled. And it is fur-
ther agreed by and on behalf of said
County that the said collateral to
secure said deposit of funds shall not
be withdrawn, diverted, substituted,
waived, or released, in whole or part,
without the written consent of the
Highway Commission.

In consideration hereof the High-
way Department will carry on and
complete the project or projects now
under contract in said County, for
which said-funds are paid, and will
advance, for the time being, the
County’s share of the same for ac-
count of said County.

That as to any further construc-
tion of highway projeets in said
County,- under the arrangement and
pledge herein provided, the High-
way Commission does not undertake
to bind the department; but such
additional construction, if any, will
be decided upon from time to time
by the Highway Commission under
arrangements that may be entered
into by the parties hereto,

This Contract or Agreement,
which is executed in duplicate, is to
be spread .on the proper minutes of
the County Commissioners Court of
said -County, and a duplicate origi-
nal placed in the files of the High-
way Department.

Dated this 5th day of Feb, 1932.

H. T. WILSON, County Judge.
By Cone Johnson
TEXAS STATE HIGHWAY DE-
PARTMENT
(Seal)

W. L. WHITE, Commissioner,

Precinet No. 1.
W. R. ELY
(Seal)

K. H. IRWIN, Commissioner,
Precincet No. 2.

(5eal) ————

H. H. WOOLEY, Commis- .
sioner, Precinet No. 3.

M. A. THORNBERRY, Com-
missioner, Precinct No. 4.

The Security Trust Company
hereby recognizes the foregoing
agreement between the State High-
way Commission and Andrews
County, and agrees to the carrying
out of the same as contained in
said agreement.

Dated this 12th day of Feb., A. D.,
1932.

(Seal)
E. P. CRAVENS,
Vice-President.

The American National Bank of
Austin, Texas, hereby acknowledges
receipt of the foregoing contract bhe-
tween Andrews County, the Security
Trust Company, and the State
Highway Department, and attaches
hereto a list of collateral held by it
as trustee to secure the deposit of
said County in the Security Trust
Company; and agrees to continue
to hold such collateral as trustee,
in accordance with the original
agreement between Andrews County
and the Securlty Trust Company, as
amended in said foregoing contract
between Andrews Couniy and the
Security Trust Company and the
State Highway Department.

Dated at Austin, Texas, this the
13th day of February, A, D. 1932,
AMERICAN NATIONAL BANK OF

ATUSTIN, TEXAS.

By L. D. WILLIAMS,
Its Cashier and Trust Ofticer.

EXHIBIT C.

Under date of January 26, 1932,
Hon. Cone Johnson, State Highway
Commissioner, made inquiries of the
Attorney General as follows:

‘(1) Can the State Highway De-
partment accept bonds or other ob-
ligations of any political subdivision
of the State which are not in de-
fault, including those whiech are now
held as pledges to secure funds
presently to be used in road con-
struction under the State Highway
Department in lieu of cash when
and as highway bills are presented
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to the county for payment?

“(2) That until such pledged
securities can be scld, can the State
Highway Department proceed with

the work and not demand or ‘bili".

the counties involved for their part
of the roads being constructed.

“(3) Can the State Highway
Department proceed with such work
and demand of such counties their
checks as such work progresses, and
impound znd hold such checks
against said county depositories if
in the opinion of the county or the
State Highway Department such
checks cannot be cashed without im-
periling the ultimate safety and pay-
ment of the funds of the county or
counties involved?

“(4) (Can the Highway Depart-
ment proceed with such work upon
the county or counties placed in es-
erow bonds or other securities now
forming the basis of pledges for
county deposits for safekeeping,
pending the liguidation of county
indebtedmness to the Department?”

The reply dated Jan. 27, 1932,
contained the following language:

“ Youare . . . advised that in
my oppinion there is no statutory
authority for the Highway Depart-
ment o pursue any of the courses
set gut in questions Nos. 1, 2, and
4, and we believe such courses are
inhibited by law.

““This leaves only the method set
out in question 3 for consideration.

“As the Highway Department is
authorized by law to make con-
tracts with counties for the construc-
tion of roads, the counties to pay
such part of the cost of construc-
tion as may be agreed upon, and as
there is no direct statutory pro-
vision as to when the State High-
way Department shall cash the war-
rants issued by the county in pay-
ment of its prorata share of such
construction, we cannot find any
provision of the statutes that would
expressly prohibit the State High-
way Department from pursuing the
course outlined in your question No.
3. However, in this coannection we
do not deem it inappropriate to
suggest that the agreement entered
into between a particular county and
its depository, whereby bonds have
been placed by the depository with
a bank acting as trustee for both
the depository and the county, Le
modified in such way that the

pledged bonds cannot be sold, ex-
changed or otherwise disposed of
without the consent of the Siate
| Highway Department. This in order
to fully protect the interest of the
State Highway Department in said
pledged securities.

*“You are further advised that in
our opinion it would not be legal for
a county, road district, or political
subdivision thereof to pledge its own
bonds, warrants, or other evidences
of indebtedness to secure the High-
way Department in the payment of
its part of the cost of such road im-
provements.’’

TWENTY-SEVENTH DAY,

Senate Chamber,
Austin, Texag,
February 21, 1933.

The Senate met at 10 o’clock a. m.,
pursuant to adjournment, and was
calied to order by Lieutenant Gov-
ernor Edgar E, Witt,

The roll was called, a quorum be-
ing present, the following Senators
answering to their names:

Beck. Pace.
Blackert. Parr.
Collie, Patton,
Cousins, Poage.
DeBerry. Purl.
Duggan. Rawlings.
Fellbaum. Redditt.
Greer. Regan.
Holbrook. Russek,
Hopkins. Sanderford.
Hornsby. Small.
Martin. Stone.
Moore, Woodruff,
Murphy, Woodul.
Neal. Woodward.
Oneal.

Prayer by the Chaplain.

Pending the reading of the Jour-
nal of vesterday, the same wasg dis-
pensed with on motion of Senator
Woodward.

Committee Reports.
(See Appendix.)
Bills and Resolutions.

By Senator Parr:

S. B. No. 248, A bill to be entitled
“An Act making certain emergency
appropriations out of the general rev-
enue of the State of Texas for the
balance of the fiscal year ending




